United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1936. 


METROPOLITAN CASUALTY INSURANCE COM 

PANY, APPELLANT, 


ROBERT J. HOAGE, DEPUTY COMMISSIONER, U. S 
! EMPLOYEES'* COMPENSATION COMMISSION 
DISTRICT OF COLUMBIA COMPENSATION DIS- 
- TRICT. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 


COLUMBIA 

















I 

United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1936 

No. 6713 


METROPOLITAN CASUALTY INSURANCE COM¬ 
PANY, APPELLANT, 


ROBERT J. HO AGE, DEPUTY COMMISSIONER, U. S. 
EMPLOYEES’ COMPENSATION COMMISSION, 
DISTRICT OF COLUMBIA COMPENSATION DIS¬ 
TRICT, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Orijginal Print 

Caption. Ta 1 

Bill of Complaint . i 1 1 

Plaintiff’s Exhibit “A” . 6 6 

Transcript of Testimony at hearing . ill 10 

Bill of stay of payment and for injunction (Equity No. 52G1S) !3G 25 

Exhibit “A” . ]45 32 

Exhibit “B” . \47 34 

Final decree for permanent injunction, Etc. (Equity No. 5261S) |49 36 

Motion to dismiss Bill of Complaint (Equity No. 57241). |51 37 

Stipulation. 153 39 

Memorandum opinion of Adkins, J. 154 39 

Final decree, appeal noted by plaintiff, undertaking for costs 

on appeal fixed, &c . |55 40 

Memorandum: $50 deposited in lieu of bond on appeal. [55 41 

Assignment of Errors . [56 41 

Designation of Record . 156 41 

Clerk’s Certificate . p8 42 


Press ok Byron S. Adams, Washington, D. 0. 


1 


















United States Court of Appeals far the 
District of Columbia j 

! 

a Supreme Court of the District of Columbia. 

No. 57*241 In Equity 

Metropolitan Casualty Insurance Company, Plaintiff, 

vs. 

Robert J. Hoage, Deputy Commissioner, U. S. Employees’ 
Compensation Commission, District of Columbia Com¬ 
pensation District, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings 
had, in the above-entitled cause, to wit:— 

1 Bill of Complaint 

Filed May 29 1934 | 

In the Supreme Court of the District of Columbia. 

Holding an Equity Court. 

Equity No. 57241 

Metropolitan Casualty Insurance Company, Plaintiff , 

vs. 

Robert J. IIoage, Deputy Commissioner, U. S. Employees' 
Compensation Commission, District of Columbia Com¬ 
pensation District, Defendant. 

The plaintiff, Metropolitan Casualty Insurance Company, 
of New York, a Corporation, respectfully shows to the 
Court as follows: 
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The said Metropolitan Casualty Insurance Company of 
Xew York, is a Corporation doing* business in the District 
of Columbia, and elsewhere, its principal place of business 
being in Xew York Citv. Plaintiff brings this suit in its 
own right as hereinafter set forth. 


The defendant, Robert J. Hoage, is a citizen of the United 
States, a resident of the District of Columbia, and is sued 
in his own official capacity as Deputy Commissioner, United 
States Employees' Compensation Commission, District of 
Columbia Compensation District, as hereinafter set forth. 

III. 

Heretofore, to wit, on the 3rd day of December, 1929, 
William Parker, a resident of the District of Columbia, was 
in the employ of Griffith-Consumer Company, and on that 
date while so employed met with an injury, which resulted 
in his death on December 13th, 1929; that said injury 
2 resulted from a collision between the street car and 
the truck on which said William Parker was riding; 
that Griffith-Consumers Company, reported said accident 
with the resulting injuries and death of the said William 
Parker to the defendant herein as required by the District 
of Columbia Workmen’s Compensation Act contained in 
the Act of iCongress, approved May 17th, 1928, entitled 
“An Act to provide compensation for disability on death 
resulting from injury to employees for certain employment 
in the District of Columbia, and for other purposes,” and 
the Act of Congress approved March 4th, 1927, entitled, 
“An Act to provide compensation for disability on death 
resulting from the injury to employees in certain maritime 
employment, and for other purposes.” 

IV. 

That thereafter on, to wit, April 1st, 1930, Charles Par¬ 
ker, dependent father of the deceased employee, William 
Parker, andiSilas Parker, brother and administrator of the 
estate of the said deceased employee, signed, and on May 
1st, 1930, there was filed with the District of Columbia 
Compensation Commission, and in the office of the above 
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named defendant, a notice of election to sue the third par¬ 
ties whom they considered to be responsible through negli¬ 
gence for the death of the deceased employee, namely, 
Washington Railway and Electric Company and P. T. 
McDermott. Said election to sue being in accordance with 
Section 33 (f) of the said Compensation Act which pro¬ 
vides, as follows: 

“If the person entitled to compensation or the represen¬ 
tative elects to recover damages against such third person 
and notifies the commission of his election and institutes 
proceedings within the period prescribed in Section 13, the 
employer shall be required to pay as compensation under 
this Act a sum equal to the excess of the amount of such 
injury or death over the amount recovered againlst such 
third person.” 

That in their notice to the defendant of their elec- 
3 tion to sue the third party the said dependent father 
and the administrator of the estate of decedent made 
claim for compensation for any deficiency between the 
amount that might be recovered from the said third party, 
and the amount provided by the said Compensation Act. 
And thereafter the saiel Silas Parker, Administratoi[ of the 
estate of the said deceased employee, filed suit in 1|he Su¬ 
preme Court of the District of Columbia against the said 
Washington Railway and Electric Company and P. T. Mc¬ 
Dermott, Inc., and a compromise verdict and judgment 
were rendered in said case for Two Thousand ($2000.00) 
Dollars, and the same was paid and satisfied on the 0th day 
of April, 1930; that said suit filed by the Administrator 
aforesaid was to recover damages on account of tljie loss 
resulting to the said dependent father. 


On February 20th, 1931, the defendant determimjd that 
there was no person entitled to compensation on account 
of the death of the deceased employee, and ordered the 
plaintiff to pay to the Treasurer of the United Stales the 
sum of One Thousand ($1000.00) Dollars, in accordance 
with Section -14, (c) (1) of the Compensation Act. There¬ 
after the plaintiff filed a Bill in Equity, Equity Xjumber 
32,018, to set aside the aforesaid award of the defendant, 
and this Court, by final Decree entered November! 22nd, 
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1933, permanently enjoined the defendant from enforcing 
said award. Thereafter on February 8th, 1934, a hearing 
was had before the defendant, to determine what, if any, 
compensation the dependent father of the deceased em¬ 
ployee was entitled to receive, and on the 30th day of April, 
more than twenty (20) days after the termination of said 
hearing, the defendant entered a compensation award, copy 
of which is hereto attached, marked Plaintiff’s Ex- 
4 hibit “A”, and prayed to be read as a part hereof. 

VI. 

That by the terms of the aforesaid compensation award 
the defendant ordered the plaintiff to pay forth with in a 
lump sum compensation due from December 13th, 1929, to 
April 19, 1934, amounting to Sixteen Hundred and Thirty- 
six Dollars and Sixty-seven ($1630.67) Cents, and refused 
to credit against said sum the sum of Two Thousand 
($2000.00) 1 Dollars, which the said dependent father re¬ 
ceived in compromise of his claim against the third parties, 
but undertook to credit the Two Thousand ($2000.00) Dol¬ 
lars on the total amount of compensation by reducing the 
said total amount which the said dependent father could 
receive if he lived long enough, from Seventy-five Hundred 
($7500.00) (Dollars to Fifty-five Hundred ($5500.00) Dol¬ 
lars. Plaintiff says that said action on the part of the de¬ 
fendant was arbitrarv and contrarv to law, and the letter 
and spirit of Section 33 of the “Longshoremen’s and Har¬ 
bor Workers’ Compensation Act” made applicable to the 
District of Columbia. 

VII. 


Plaintiff further avers that the compromise referred to 
in paragraph IV of the Bill of Complaint was entered into 
without the written approval of the plaintiff, and that under 
Section 33, Paragraph (g) of the aforesaid Compensation 
Act, it is provided that “The employer shall be liable for 
compensation as determined in Sub-division (e) only if such 
compromise is made with his written approval.” 


VIII. 

Plaintiff further avers that the Findings of Fact of the 
defendant, and the award based thereon are not supported 
bv the evidence adduced at the hearing hereinbefore re- 
ferred to, and that said award is not in accordance with but 
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is contrary to law. In support of the above allega- 
b tion plaintiff refers to and makes part of!this Bill 
of Complaint, the transcript of testimony [taken at 
the said hearing, and asks permission to refer to land read 
from the same at any hearing to be held herein, j 

'WHEREFORE, The premises considered, plaintiff re¬ 
spectfully prays, as follows: 

1. That process issue herein against the aforesaid de¬ 
fendant, Robert J. Iloage, Deputy Commissioner, United 
States Employees’ Commission, District of Columbia, Com¬ 
pensation District, requiring him to appear hereiq and an¬ 
swer the exigencies of this Bill of Complaint. 

-. That the said defendant be enjoined pendente life from 
enforcing or attempting to enforce the award hereinbefore 
referred to, and that all payments under said ajward be 
stayed until further Order of this Court. 

3. And that upon final hearing this Honorable Court may 
set aside said award of the defendant and permanently en¬ 
join the enforcement of the same. 

4. And for such other and further relief as to the Court 
may seem just and proper. 

METROPOLITAN CASUALTY 
INSURANCE COMPANY 

Bv V. A. NICHOLS 
* 

Its Agent. 

1IENRY I. QUINN 

Attorney for Plaintiff. 

District of Columbia, ss : 

I, Y. A. Nichols, being first duly sworn on oath depose 
and say that I am the agent of the aforesaid Metropolitan 
Casualty Insurance Company, a Corporation, and (Inly au¬ 
thorized to verify the foregoing Bill of Complaint on its 
behalf; that 1 have read the foregoing Bill of Cqmplaint 
subscribed by said Corporation through m|e as its 
(i agent, and know the contents thereof, and that the 
facts therein stated are true and those stated upon 
information and belief I believe to be true. 

V. A. NICHOLS. 

Subscribed and sworn to before me this 29th day of May, 
A. D., 1934. 

HELEN R. SASSCBR 

Notary Public , D. C. 


(Seal) 
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Plaintiffs Exhibit “A” 

United States Employees’ Compensation Commission 
District of Columbia Compensation District 
Compensation Order 
Award of Compensation 
Case No. 1099-41 

In the matter of the claim for compensation under the 
District of Columbia workmen’s Compensation Act 

Charles Parker, Claimant, 


Grifeith-Consumers Company, Em player. 

Metropolitan Casualty Insurance Company, Insurance 

Carrier. 

Such investigation in respect to the above-entitled claim 

has been made as is considered necessary, and a hearing 

thereon has been dulv held in eonformitv with law. Here- 

• • 

tofore, to wit, on February 20, 1931, there was filed in this 
case by the deputy commissioner a “determination that no 
person is entitled to compensation/’ and the said deter¬ 
mination is incorporated herein by reference. 

Thereafter] on or about March 19, 1931, the employer and 
insurance carrier above named filed a bill in Equity in the 
Supreme Court of the District of Columbia, Equity Xo. 
52,(318, naming the deputy commissioner as sole defendant, 
seeking to set aside the said determination filed February 
20th, 1931. 

Upon the allegations contained in the bill of complaint, 
and tlie prayer for relief therein, the Supreme Court of 
the District of Columbia set aside in whole the determina¬ 
tion and order made by the deputy commissioner of Feb- 
ruarv 20. 1931, bv a final decree entered November 22, 1933, 
in said cause, as follows: 

“ADJUDGED, ORDERED AND DECREED, 
7 that a permanent injunction be and the same hereby 
is granted against the defendant, Robert J. Iloage, 
Deputy Commissioner, U. S. Employees’ Compensation 
Commission, and he hereby is permanently enjoined from 
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enforcing, carrying into effect, or attempting to enforce or 
carrv into effect in anv wise whatsoever the clete 


nnnation 

that no person is entitled to compensation, and the order 
to pay One Thousand Dollars ($1000.00) to the "treasurer 
of the United States, made by him as said Deputy'Commis¬ 
sioner on, to wit, the 20th day of February, 1931, in Case 
No. 1099-41, and entered in the records of the U. S. Em¬ 
ployees’ Compensation Commission for the District of Co¬ 
lumbia, and said determination and order are hereby wholly 
set aside. The reason for the granting of said injunction 
is the fact that the aforesaid award was not made in ac¬ 
cordance with law; that Section 44 of the ‘Longshoremen’s 
and Harbor-workers’ Compensation Act’ in force and ef¬ 
fect in the District of Columbia should not liavej been in¬ 
voked or applied in this case for the reason thht at the 
time a claim for compensation under said Act ivas filed 
before the said defendant in the aforesaid case No 1099-41, 
and at the time the award of the said Deputy was [made on 
February 20, 1931, the said claimant had a dependent liv¬ 
ing and being entitled to compensation as a dependent of 
the decedent, William Parker. 

“AND IT US FURTHER ADJUDGED, ORjDERED 
AND DECREED that said case No. 1099-41, belaud the 
same is hereby remanded to the defendant Depijty Com¬ 
missioner for further proceedings upon the claim therein, 
not inconsistent with this decree.” 

Pursuant to said decree, the deputy commissioner nnu/es 
the following 

Findings of Fact 

That on the 3rd day of December, 1929, William! Parker, 
hereinafter referred to as “employee”, was in the employ 
of the employer above named, whose address is 1319 G 
Street, Northwest, Washington, District of Columbia; that 
the employer was subject to the provisions of the Act of 
Congress, approved May 17, 1928, entitled “An Ac: to pro¬ 
vide compensation for disability or death resulting from 
injury to employees in certain employments in the District 
of Columbia, and for other purposes”; that the liability of 
the employer for compensation under the said Act was in¬ 
sured by the Metropolitan Casualty Insurance Company; 
that on said day the employee herein, while engagejd in the 
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employment of the employer above named as a storeman, 
sustained personal injury which arose out of and occurred 
in the course of his employment and resulted in his dis¬ 
ability and death; that while the employee was so 
s employed he was engaged in riding on a coal truck; 

that said truck collided with a street car: that the 
collision caused an explosion of the presto tank and a con¬ 
flagration followed; that as a result of the conflagration 
the claimant suffered burns of both legs, side of the face 

and wrist; that these burns were followed bv infection and 

* 

that as a result of the infection the employee died on the 
13th day of December, 1929; that the average annual earn¬ 
ings of the employee herein at time of his injury amounted 
to the sum of $1500.00; that the average weekly wage of 
•lie employee was $28.85; that notice of death was not given 
within thirty days, but that the employer had knowledge of 
the death and that the employer or carrier has not been 
prejudiced by failure to give notice; that said employee was 
survived by a father, Charles Parker, who was dependent 
upon the said employee at the time of his injury and who 
is entitled to compensation on the basis of such dependency 
in accordance with the provisions of section 9 of the Act, 
at the rate of $7.21 per week, beginning December 13, 1929; 
that compensation for death from December 13, 1929, to 
April 18, 1934, a period of 227 weeks, at $7.21 per week 
compensation rate, amounts to $1636.67, no part of which 
lias been paid, the said sum being now due and payable 
forthwith; that claim for compensation for death benefits 
was made by the said Charles Parker upon form DCCA- 
313, “Notice of Election to Sue”, which was received by the 
deputy commissioner on May 1, 1930; that the said notice 
of election to sue was transmitted to the deputy commis¬ 
sioner by letter dated April 30, 1930, from Nichols Com¬ 
pany, Washington, D. C., agent for the above-named in¬ 
surance carrier, said letter being made a part of this com¬ 
pensation order by reference; that the said notice of elec¬ 
tion to sue boi;e upon its face the following notation, to wit; 

“This election meets with our approval, Griftith- 
9 Consumers Company, by Clias. H. St. John, Y.P.”; 

that the administrator of the estate of the deceased 
employee filed an action for damages in the Supreme Court 
of the District of Columbia, Law No. 77,977, captioned, 
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ore filed; 
[record in 
to wit: 


“Silas Parker, administrator of the estate of William Par¬ 
ker, deceased, v. Washington Railway and Electric Com¬ 
pany and the P. T. McDermott Company, Incorporated, ” 
to which plea, joinder of issue and notice of trial w 
that in said cause the following entry appears of 
the Supreme Court of the District of Columbia! 

“April 9, 1930, minutes 81, page 246. Jury sworn. Ver 
diet for plaintiff. $2,000 judgment against defendants for 
$2,000 but without costs,” the said judgment subsequently 
having been marked “Settled and satisfied”; thaj the em¬ 
ployer and/or the insurance carrier above nai|ned had 
knowledge of the disposition of the said cause filid in the 
Supreme Court of the District of Columbia, to wit, cause 
Xo. 77,977, and such disposition thereof was made with the 
approval of the said employer and/or insurance carrier as 
evidenced by the said notation, above quoted, 'pn form 
DCCA-313, filed with the deputy commissioner oil May 1, 
1930, and in the said letter dated April 30, 1930, received 
from the Nichols Company, agent for the above n^med in¬ 
surance carrier, transmitting said form to the depiitv com¬ 
missioner; that as the result of said action there 
covered from the said Washington Railway and 
Company, and the P. T. McDermott Company, incorpo¬ 
rated, the sum of $2,000, which sum is found to constitute a 
credit against the maximum liability of the employer and 
insurance carrier for compensation for the deatlj of the 
employee herein; that the employer and insurance) carrier 
are liable for the payment of compensation for ajny defi¬ 
ciency, in the manner prescribed by section 33 of tqe Long¬ 
shoremen^ Act. 

Upon the foregoing findings of fact, the 
10 Commissioner makes the following: 

Award 


was re- 
Electric. 


Deputy 


That the employer, Griffith-Consumers Company, and the 
insurance carrier, the Metropolitan Casualty Insurance 
Company, shall pay to the claimant compensation as fol¬ 
lows: In a lump sum forthwith, compensation dne from 
December 13, 1929, to and including April 19, 1934, a period 
of 227 weeks, at $7.21 per week, amounting to $1636^67, and 
shall continue to pay to the claimant herein compejnsation 
of $7.21 per week, payable every two weeks, but tllie total 
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amount of compensation payable under this award shall 
not exceed $5500.00. 

Given under my hand at Washington, I). C., this thirtieth 
day of April, 1934. 

R. J. HOAGE (Signed) 
Deputy ('ommissioucr. 
District of Columbia, Compensation District. 

Proof of Service 


1 hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, and the attorney for the 
respondent, at the last known address of each, as follows: 


Name 

Mr. (’harles Parker 


Address 


4G2 Clark’s Court, S. W., Washington, I). C. 
Griftith-Consumers Company 

1319 G Street, X. W., Washington, D. C. 
Metropolitan Casualty Ins. Company, 


c /c Xichols Company, 326 Woodward Bldg., 

Washington, I). C. 

Mr. Henry 1. Quinn, 

Woodward Building, Washington, I). C. 

R. J. HOAGE, (Signed) 
Deputy C’ommissioner 


Mailed April 30, 1934. 


11 United States Employees’ Compensation Commission 

For the District of Columbia 
Before Hon. R. J. Hoage, 

Deputy Commissioner for the District of Columbia 

No. 1099-41. 

Transcript of Testimony at Hearing. 

Charles Parker, Dependent Father of William Parker, 

Decea sed, Cl a im a nt, 
vs. 

Griffitii-Consumers Company, Em pi oyer. 

Metropolitan Casualty Company, Insurance Carrier. 
********* 

Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States 
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Employees’ Compensation Commission at Washington, 
J). C., on the 8th day of February, 1934, at 2 o’clock p. m. 

Appearances: Mr. Charles Parker, the Claimant in per¬ 
son; Samuel M. Boyd, Esquire, on behalf of the Respond¬ 
ent. 

The Deputy Commissioner: This is the case of 

12 (diaries Parker, dependent father of the deceased 
William Parker, claimant, against Griffith-Consum- 

ers Company, the employer, and the Metropolitan Casualty 
(’ompanv, the insurance carrier. 

Having- been formally set for hearing, the case is pre¬ 
sented for consideration at this time. 

The parties present are: 

(’harles Parker, the claimant in person, without legal 
representation. 

The respondent is represented by the Nichols Company, 
Mr. Samuel M. Boyd appearing on their behalf, Mr[ Henry 
1. Quinn being absent. 

A compensation order was issued in this case in which 
the right of the claimant, Charles Parker, to compensation 
had not been established, and by reason of the fact that no 
claim had been established for compensation within Hie 
period of one year, the Deputy Commissioner in accordance 
with the provisions of the Act issued a compensation order 
on the 12th dav of Februarv, 1931, entitled: “Detirmina- 
tion that no person is entitled to compensation/’ 

In the meantime, the claimant had filed notice of an elec¬ 
tion to sue on May 1, 1930, in which election to sue he 
makes the following statement: 

“I, or the undersigned, hereby elect under Section 33 of 
the Longshoremen’s and Harbor Workers’ Compensation 
Act to pursue my remedy against the said party, to- 

13 wit: Washington Railway and Electric Company, 
P. T. McDermott, but make claim for compensation 

for any deficiency between the amount so recovered ^ind the 
amount provided by the said Act, and in support) of my 
claim make the following statement of facts,” and si forth. 

This election to sue, with the rest of the file of the (Deputy 
Commissioner, is offered as “Deputy Commissioner’s Ex¬ 
hibit No. 1,” and is made a part of the record of tips case 
by reference because of certain correspondence and certain 
copies of documents appearing in court proceedings with 
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reference to ithe appeal or mandatory injunction against 
the Deputy Commissioner. 

As stated above, the parties present are Mr. Parker, Mr. 
Cliarles Parker, the claimant, and Mr. Willis Parker, his 
son. 

The witnesses called in behalf of the claimant are Thomas 
E. Lodge, Esquire, a member of the District of Columbia 
Ba r. 

Mr. Lodge is brought in as a witness in this case because 
he represented the claimant in the settlement of his lia¬ 
bility or suit against the said party and in other legal pro¬ 
ceedings, and Mr. Lodge is brought here to testify for the 
purposes of this record as to just what actions have trans¬ 
pired to date. 


I will swear in Mr. Lodge and the claimant at this time. 

(Thereupon the witness, Thomas E. Lodge, and the claim¬ 
ant, diaries Parker, were duly sworn by the Deputy 
14 Commissioner.) 

The Deputy Commissioner: Mr. Boyd is repre¬ 
senting the respondent in place of Mr. Henry I. Quinn. 

Before I proceed to ask Mr. Lodge to make any statement 
for the record, Mr. Bovd, mav I ask if vou have anv state- 
ment to make at this time with reference to the case? 

Were you instructed to make any objections to the pro¬ 
ceedings t 

Mr. Boyd: Xo. I may have to ask a few questions off the 
record. 


The Deputy Commissioner: All right. Inasmuch as Mr. 
Lodge was counsel for the claimant throughout the pro¬ 
ceedings in court, 1 will ask him if lie will give to us a 
resume of tluL 1 action taken in the case in the court settle¬ 
ment, if any, that may have been made, and the amount of 
recovery that was had, including attorney's fees and other 

• V— • 

expenses of the court procedure. 

Mr. Lodge, will you take the stand. 

Thereupon Thomas E. Lodge, was called as a witness by 
the Deputy Commissioner, and having been previously duly 
sworn by the Deputy Commissioner, as is above indicated, 
assumed the witness stand and, upon examination, testified 
as follows: 
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15 Examination in Ch irf 

By the Deputy Commissioner: j 

( c >. You are Thomas E. Lodge? A. Yes, sir. j 
Q. And your address is what? A. The Columbian Build¬ 
ing, Washington, D. C. 

Q. You are a member of tlie District of Columbia Bar? 
A. I am. 

( c ). Just tell the story about the suit and so fcjrth. A. 
There was a petition filed in the Supreme Court, |Probate 
Clerk's office, according to mv file on the 31st of March, 
1930. 

Letters of administration on behalf of Silas Parker, ask¬ 
ing that lie be appointed, were applied for. 

Thereafter, an order was passed appointing Silas Parker 
as administrator. 

Q- Of what estate. A. Of the estate of William Parker. 
Q. The deceased? A. Yes. And that bears Number 
40,155. 

Letters were issued April 3, 1930. 

Thereafter, the administrator filed a suit in the Supreme 
Court of the District of Columbia, Number 77,977,[entitled 
“Silas Parker, Administrator of the Estate of (William 
Parker, Deceased, against the Washington Raihjay and 
Electric Company and the P. T. McDermott Com- 

16 pany, Incorporated.” In that suit Mr. H^irry M. 
Keyser appeared for the Railway Company knd Mr. 

Walter Bastian appeared for the McDermott Company. 
Each of those gentlemen filed on behalf of their clients, a 
plea and thereafter a joinder of issue and notice jof trial 
was filed. 

In the probate case there appears in my file a cojpy of a 
petition for authority to settle the claim sworn to Ipy Silas 
Parker on the 28th day of March, 1930, praying fof an or¬ 
der authorizing and permitting him to accept a compromise 
of the claim in the sum of $2,000, and pay to this 'witness 
and to F. Joseph Donohue, his attorneys of recordj a sum 
equal to thirty-three and one-third of the total amount of 
settlement, and, further, that lie be authorized to pay the 
expenses incident thereto. 

Q. All of this relates to the estate of William l^arker? 
A. Yes, yes; precisely. 
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Thereafter settlement was had. The final account was 
filed allowing such fee and other expenses, and that ac¬ 
count was approved by the court. 

Disbursements were subsequently made. 

Q. The $2,000 in settlement of the estate’s claim? A. Yes. 
Q. Has it anything to do with Charles Parker’s right? 
A. I should say so. He was the sole beneficiary of it. 

Q. The action was brought by Silas Parker as ad- 
17 ministrator of the estate? A. That is right. 

Now, mv record and notes here indicate that dis- 
bursements of the fund received shows the following: 

A bond premium of $25; 

Washington Law Reporter, $8; 

Washington Star, $10.35; 

Probate Clerk, $13.86; 

Law Clerk, $10; 

The attorney’s fee, $666.66. 

Q. And that was approved in that amount by the court? 
A. Yes. 


Q. What remainder did that leave for the estate? A. I 
have not given all the figures. I thought vou onlv wanted 
those relating to the court. There are other disbursements. 

Q. This is the other item of expense, now? A. That is 
right. 

There was the undertaker’s bill that was paid, and J. 
William Tomlinson was paid $133. 

Q. Have you the name of the undertaking company? 
A. Yes. The bill, the receipt, is from John T. Rliines. 

Q. That was paid out of the same settlement ? A. Yes. 

Q. $150? A. Yes. J. William Tomlinson was paid 
18 $133. 


Bv Mr. Bovd: 

* 

Q. What is that for ? A. I don’t know. Probably it was 
for services rendered to the deceased. 

The Deputy Commissioner: Do you know what it was 
paid for? 

Mr. Silas Parker: I do not know. 


By the Deputy Commissioner: 

Q. It was an indebtedness of the estate? A. (by Mr. 
Lodge) 1 presume so. I have nothing here except this 
memorandum. 
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Q. What is the amount? A. $133. I am reciting that 
merely from a pencilled memorandum that appeals in my 
tile, not a copy of the account. 

Q. Where will that be secured? A. The probatb clerk’s 
office. 

Q. That will be verified? A. I suggest it be ver 
have no copy of the account in my tile. 

That indicates a total of $1,031.87 to be disburse 
father. 


By Mr. Bovd: 


ified. 1 
'd to the 
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Q. That is by Silas Parker ? A. Yes, by Si)as Par¬ 
ker. And that was so disbursed to him, I jbelieve. 
In any event I made arrangements in order to protect this 
man who was of advanced age, to protect him I made ar¬ 
rangements with the Potomac Savings Company which was 
selected as being a bank in the part of town where iie lived 
to have that money deposited in a savings account up there. 

By the Deputy Commissioner: 

Q. You mean you had $1,031 deposited there? I A. No, 
$968.13. 

Q. $968.13? A. Yes. My memorandum shows [hat on 
the 24th of April, 1930, there was on that day deposited 
$968.13 to the account of Charles Parker with joijnt con¬ 
trol of the Fidelity and Deposit Company of Ahierica, 
Howard Kales, J. D. Jenson, and Mr. Rosenbaum jof that 
company to sign the checks, plus the approval of Mik B. A. 
Bowles who was the vice-president of the bank, and in or¬ 
der to draw the money lie had to have the approval of some¬ 
one from the bonding company, one of the three persons 
named, and also the approval of Mr. Bowels or i-jnother 
vice-president of the Potomac Bank. 

I took all the precautions possible to see that the 
was not disbursed unless absolutely needed. 

Q. Then, the actual amount that Charles Parker g 
$968.13? A. That is right. That lasted for a long 
of time and it was used for his exclusive u 
20 largely under my supervision. 

Q. Was there any other suit filed? A. Xbne of 
which I am aware, sir, or have any recollection. 

Q. Then, when I show you the election to sue, which I 


monev 

* 

ot was 
period 
se and 
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herewith present to you, I ask you if that is all of the ac¬ 
tion that has been taken in behalf of Charles Parker in his 
case against the employer so far as you know. A. Well, 
neither of these suits have to do with the employer. They 
have to do with the— 

Q. (interposing) Third party? A. Yes. 

Q. When that suit was settled, who signed the settlement 
of that or who agreed to it ? Did anvbodv? 

Mr. Boyd: That is the very point 1 want to make. 

The Witness: I just do not know quite who you mean by 

“anvbodv.” 

•> %■ 

By the Deputy Commissioner: 

Q. Did the Griffith-Consumers Company sign an agree¬ 
ment for th|C settlement as made by you for the $2,000? 
A. I have no independent recollection of that. There has 
been something to do with the Griffith-Consumers Company 
in the matter. We came to vour office about it. I think Mr. 
Quinn and Mr. Bastian and myself were at the office. I 
have no independent recollection whether they consented to 
the settlement or not. I will say that there was no 
21 compensation in any other of the two suits in which 
I was; they were all there were. 

Q. I call vour attention to Form DCCA-313, entitled 
“Notice of Flection to Sue.” You will find it by reference 
to vour file. A. I have it. 

The Deputv Commissioner: Have you a copy of it, Mr. 
Boyd ? 

Mr. Boyd: Yes. 

The Deputy Commissioner: This is the report from 
which the Deputy Commissioner read, the election of the 
claimant in this case to sue, and at the bottom of this re¬ 
port appears the following statement: 

“This election meets with our approval,” and that is 
signed “Griffith-Consumers Company, by (diaries II. St. 
John, Vice President.” 

Mr. Boyd: Is that election to sue approved? That is the 
election to sue? 

The Deputy Commissioner: Yes. 

The Witness: I have no independent recollection of that 
mvself. 
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By the Deputy Commissioner: 

Q. Now, this statement that was made by you, Mr. Lodge, 
who paid the monev? A. From whom did we receive 
22 it? 

Q. Yes. A. I really don’t know. 

Q. The Metropolitan Casualty Company, the insurance 
carrier—they were the carriers for the Griffith-Coiisumers 
Company? A. I do not know whose check it was o|r whose 
checks. I think there were two checks for a thousand dol¬ 
lars each. j 

The Deputy Commissioner: That must have beer^ a joint 
settlement, Mr. Boyd, because this file that I offer for the 
record shows that the Nichols Company who represented 
the insurance company at that time had made such a settle¬ 
ment for $2,000, and I take it that this is the statement they 
refer to. 

Mr. Boyd: The Nichols Company settled the sujt down 
here? 

The Deputy Commissioner: Yes; their letter ii dated 
April 30, 1930. | 

Mr. Lodge: The Phoenix Indemnity Company. 

The Deputy Commissioner: They were paying flic lia¬ 
bility against the third party. 

Mr. Boyd: They were appearing for McDermott. 

Mr. Lodge: Apparently. 

The Deputy Commissioner: Then, as I understand it, the 


letter written by the Nichols Company who represented the 
insurance carrier in this case refers to the settlement of 
$2,000 in the Supreme Court by a consent verdict in 
23 Case No. 77,977 and that is the same settlement that 
you have reported and was marked “ Settled and 
Satisfied.” 


Have you any questions to ask, Mr. Boyd? 

Mr. Boyd: Just a couple. 

Who is the claimant today? 

The Deputy Commissioner: Charles Parker, the father 
of the deceased. 


Mr. Bovd: And did Mr. Lode;e sav that he was the ad- 
• ' * 

ministrator? 

The Deputy Commissioner: No. Silas Parker vlas the 


administrator. 
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Mr. Bovd: He was the brother? 

* 

The Deputy Commissioner: Yes. 

Mr. Boyd: And the proceeds, nevertheless, went to 
Charles Parker? 

The Deputy Commissioner: That is tlie final result of it ? 
Mr. Lodge: Yes. 

The Deputy Commissioner: But it was settled by the 
estate and the proceeds went to Charles Parker. 

Mr. Lodge: Let me get one further tiling straight. It is 
mv recollection that this amount of rnonev, whether handled 
singly or in two checks, none the less it was contributed in 
equal parts by the McDermott Company and the Railway 
Company. 

The Deputy Commissioner: They are listed in the notice 
of election to sue as the third parties. 

24 The joint liability, I presume, was there or they 
would not have admitted it by payment of a thousand 

dollars each. 

Mr. Bovd: Was there one suit in court filed bv the ad- 
« % 

ministrator against the two defendents? 

Mr. Lodge: Yes. 

Mr. Bovd: Were tliev ever tried? 

* * 

Mr. Lodge: I decided that there was a plea filed, a joinder 
of issue and notice of trial. 

Mr. Boyd: There was a compromise settlement? 

Mr. Lodge: Yes. 

Mr. Boyd: Was any judgment ever entered in the case? 
Mr. Lodge: Yes; I think we went into court and took a 
consent verdict and then settled it and marked it satisfied. 

Mr. Bovd: Did vou ever have anv writing, anv agree- 
ment of the employer or his insured of the insurance com¬ 
pany to any such compromise settlement ? 

The Deputy Commissioner: You mean the Griffith-Con- 
stimers Company ? 

Mr. Lodge: I don’t know. 

Mr. Boyd: That really seems to be important. 1 read 
the statute as I came down and it seems to be that unless 
such a written agreement was had to compromise settle¬ 
ment there could not be further proceedings here. 

The Deputy Commissioner: Suppose that to clear the 
matter up that we stipulate that Mr. Boyd and Mr. 

25 Lodge, in company with the Reporter, go to the court 
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i 

house and consult the record and place into the record a 

copy of the petition for the order of settlement and the 

order of settlement and anv other data that seems material 

* 

in the case. 

Will that be satisfactory? 

When that is done the Reporter can include that in the 
record of this case and make that part of the record which 
lie certifies of this hearing. 

Mr. Lodge: That seems to be the practical way o do it. 
Mr. Boyd: Yes, I think that is all right. 

The Deputy Commissioner: Then I will ask the Reporter, 
Mr. Middlemiss. to accompany the attorneys to tlie court 
house and obtain the necessary data and place it in the rec¬ 
ord and duly certify to its accuracy. 

Will you do that? 

% 

The Reporter: Yes. 

(Pursuant to the aboye understanding, Mr. Boyd and Mr. 
Lodge in company with the Reporter, H. S. Middlemiss, 
immediately following the hearing in this case, proceeded 
to the office of the clerk of the court of the Supremo Court 
of the District of Columbia, and to the office of the orobafe 
court and in the presence of the attorneys copied from the 
original records on file in the said court a petition and an 
order, complete copies of which are appended hereto and 
made a part hereof, and also copies from the 

26 “Jacket” the following language: 

“The judgment in the aboye-entitled cause is 
marked ‘Settled and satisfied,’ the same being signed by 
Thomas E. Lodge and F. Joseph Donahue.” 

The Jacket also shows a date of April 9, and another 
date of April 21, and on the outside there appears an entry, 
“April 9, 1930, Minutes 81, page 246. Jury sworn]. Ver¬ 
dict for plaintiff. $2,000 judgment against defendants for 
$2,000 but without costs.”) 

(The petition and order referred to are as follows:) 

27 (File April 7, 1930.) 
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In the Supreme Court of the District of Columbia 
Holding- a Probate Court 
Pi-obate Xo. 40,155 

In re Estate of "William Parker, Deceased. 

Petition for Authority to Settle Claim 

The petition of Silas Parker respectfully represents to 
this Honorable Court as follows: 

1. That he is tlie duly appointed and qualified Adminis¬ 
trator of the Estate of his late brother, William Parker. 

2. That as appears by his petition for Letters of Admin¬ 
istration the decedent came to his death as a result of a 
collision between an automobile truck and a street car. 
That thereafter a coroner’s jury, by its verdict, declared 
the said death accidental: that petitioner, through his coun¬ 
sel. made claim against the owners for damages as in such 
cases made and provided by the (’ode of Laws of the Dis¬ 
trict of Columbia, and the said owners do respond with an 
offer of Two thousand dollars ($2,000). 

2. That your petitioner, through his counsel, has made 
careful investigation of the facts and circumstances sur¬ 
rounding thd* accident, the right of the heirs to recover and 
the provisions of the (’ode of Law of the District of Co¬ 
lumbia, and lie believes that it is to the best interest 
28 of the heirs that the said compromise offer be ac¬ 
cepted. That the owners, through their counsel, have 
agreed to pa ! y to your petitioner, as Administrator, the sum 
of Two thousand dollars ($2,000) in full settlement of any 
and all claims against them. That your petitioner has 
agreed with the attorneys representing him in the matter, 
namely Thos. E. Lodge and F. Joseph Donoliue to accept 
as compensation for their services in the said claim an 
amount equal to 33 1/3^ of the amount recovered, which 
will be Six hundred and sixty-six dollars and sixty-six 
cents ($666.66). That there is attached hereto affidavit of 
Charles Parker stating that he has been fullv informed of 
the facts and circumstances and of the said offer, and joins 
with your petitioner in the request that authority be granted 
to accept the same. 
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WHEREFORE, the premises considered, petitioner 
oravs: 

A • 

1. That lie be authorized and permitted to accept the 
compromise of the claim in the sum of Two thousand dol¬ 
lars ($2,000), and to pay to Thos. E. Lodge and F. Joseph 
Donohue a sum equal to 33 1/3% of the said total amount 
of the settlement, and that he further be authorized to pay 
expenses incident thereto. 

2. And for such other and further relief as to the Court 
may seem meet and proper. 

(Signed) SILAS PARKER 

29 F. JOSEPH DONOHUE 
THOS. E. LODGE, 

Attorneys for Petitioner. 

District oe Columbia, 


Silas Parker, being first duly sworn on oath deposes and 
says that he has read the foregoing petition by liipi sub¬ 
scribed and that he knows the contents thereof, that tile mat¬ 
ters and things therein set forth as of his personal knowl¬ 
edge are true and those stated upon information and belief 
lie believes to be true. 

(Signed) SILAS PARKER 

Subscribed and sworn to before me this 28th day of 
March, 1930. 

(Signed) JAMES W. WHEAT 
Notary Public , 1). C. 

30 In the Supreme Court of the District of Columbia 

Holding a Probate Court 
Probate No. 40,155. 

In re Estate of 'William Parker, Deceased. 

Order Authorizing Settlement of Claims j 

Upon consideration of the petition tiled herein and) it ap¬ 
pearing to the Court that Silas Parker, Administrator of 
the Estate of William Parker, deceased, has receivecj from 
the P. T. McDermott Company, inc., a corporation, pwner 
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of the certain automobile truck mentioned in said petition, 
and the Washington Railway and Electric Company, a cor¬ 
poration, owner of the said street car mentioned in the said 
petition, an otter in compromise of the claim of the said 
Administrator against them to pay to the Administrator 
the sum of One Thousand Dollars ($1,000) each. 

And it further appearing to the Court that the consent 
of the said P. T. McDermott Company, Inc., a corporation, 
by its counsel, and the Washington Railway and Electric 
Company, a corporation, by its counsel, to the entry of this 
Order, is endorsed hereon. 

And it further appearing that Charles Parker, sole heir 
of the said William Parker, deceased, has caused to be filed 
with the afore-mentioned petition an Affidavit con- 
31 senting to and requesting that the prayers of the 
said petition be granted, it is, by the Court, this 9th 
day of April, A. D. 1930: 

ORDERED, That Silas Parker, Administrator herein, 
be and he hereby is authorize? to accept in compromise of 
the afore-mentioned claims the sum of One Thousand Dol¬ 
lars ($1,000) from each of the said corporations herein 
mentioned. 


FREDERICK L. SIDDOXS, 

Justice 

We consent. 

(Signed) WALTER M. BASTIAX, 

Attorney for P. T. McDermott 
Company , Inc., a corporation. 

We consent. 


(Signed) HARRY M. KEYSER, 
Attorney for Washington Railway 
and Electric Company, a corporation. 


Thereupon Charles Parker was called as a witness for 
and in his own behalf, and having been previously duly 
sworn by the Deputy Commissioner, as is above indicated, 
assumed the witness stand and, upon examination, testified 
as follows: 
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barker, the 


T sot a 


Examinat ion in Chief 

By the Deputy Commissioner: 

Q. You are Mr. Charles Parker ? A. Yes, sir. 

Q. And you are the father of William If 

32 deceased? A. Yes, sir. 

Q. Mr. Parker, did you ever receive any money 
from tlie estate of William Parker? A. When he was liv¬ 
ing’? 

Q. Xo, after he died and the case was settled inj the court. 
Did you ever receive any money? A. I received money 
from him. i 

Q. From Mr. Lodge? A. Yes. 

Q. And whom did you get that monev from? 
note from him and the money was in the Georgetown Bank. 

Q. You mean the Potomac Savings Bank in Georgetown ? 
A. Yes. 

Q. How much monev did vou get altogether, do you 

v * • o j 7 » 

know? A. I do not know, no, I don’t. 

Q. Mr. Lodge testified that there was put into the sav¬ 
ings bank .8968.13. Do you remember whether that is right 
or not ? A. I do not know. 

Q. You do not remember the amount? A. Xoj sir. 

Q. Is that all the money you got out of the sav- 

33 ings company as a result of your son’s death? A. 
That is all. 

Q. Do you have any other income outside of wli^t you got 
from William at the time of his death? A. Xo, siK 

Q. Then, you were dependent upon him fori support? 
A. Yes, sir. 

The Deputy Commissioner: All right. j 

(The witness thereupon was excused and reti 
the witness stand.) 

The Deputy Commissioner: I think 1 will ask 8jilas Par¬ 
ker, the administrator, one or two questions. 

Mr. Lodge: All right. 

Thereupon Silas Parker was called as a witness for and 


red from 


on behalf of the claimant, and being then and tl 


ere duly 


sworn by the Deputy Commissioner, assumed the witness 
stand and, upon examination, testified as follows 
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Examination In Chief 

By the Deputy Commissioner: 

( c ). You are Silas Parker? A. Yes. 

Q. And you are the administrator of the estate of 
William Parker? A. Yes, sir. 

Q. And you were at the time the settlement was 
made ? A. Yes, sir. 

Q. And you received the money from Mr. Lodge after the 
settlement was made and it was placed in the bank for your 
father? A. Yes. 

Q. Mr. Lodge says the amount was $968.13. Is that cor¬ 
rect? A. Yes. 

(The witness thereupon was excused and retired from the 
witness stand.) 

Mr. Lodge: I might state, to have the record absolutely 
correct, that the precise amount that was placed in the bank 
may not have been $968.13. It may have lacked five or ten 
dollars of that amount, but whatever the difference was was 
given to Mr. Parker for some immediate needs that had to 
be met. 

Tlie Deputy Commissioner: Yes. 

Xow, Mr. Lodge, whatever settlement was made, whether 
it was bv decree of court or otherwise, was the result of a 
compromise figure agreed upon between you as counsel for 
the claimant and the counsel for the defendant companies? 

Mr. Lodge: Correct. 

35 The Deputy Commissioner: And, as 1 understand 

it, there was no contest in court or evidence taken? 

Mr. Lodge: Xo. 

The Deputy Commissioner: The case was merely filed in 
court and marked “settled and satisfied"? 

Mr. Lodge: I believe it shows that. 

Mv information also is, I see from an examination of the 
papers, that the payment to Mr. Tomlinson was for ser¬ 
vices rendered ito the deceased, and that is supported by a 
voucher appearing in the records of the probate court of 
the District of Columbia. 

The Deputy Commissioner: Yes. 

(Thereupon the instant hearing was concluded.) 
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I hereby certify that tile foregoing is a complete and ac¬ 
curate transcript of my shorthand report of the testimony 
and statements, etc., presented at the described hearing. 


H. S. MIDDLEMISS, 

Official R&portcr. 

36 Bill of Slay of Payment and for Injunction 

Filed March 19, 1931 

In the Supreme Court of the District of Coluinbia 
Holding an Equity Court. 

Equity Number 52618 

Griffith-Fonsumers Company, a (Corporation and Metro- 
politan Casualty Insi'rance (Compaxy, a Corporation , 

Plaintiffs. 


Robert J. Hoage, Deputy (Commissioner, U. S. Employees’ 
Compensation (Commission, District of Columbia Com- 
])ensation District, 

Defendant. 


The plaintiffs, Griffith-Fonsumers Company, a ([Corpora¬ 
tion, and Metropolitan Casualty Insurance Combany, of 
New York, a Corporation, respect fully show to the Court 
as follows: 


The said Griffith-Fonsumers Company, is a Corporation, 
doing business in the District of Columbia, and having its 
principal place of business therein; and the saic. Metro¬ 
politan Casualty and Insurance Company of New York, is 
a Corporation doing business in the District of Columbia, 
and elsewhere, its principal place of business being in New 
York Cit\\ Plaintiffs bring this suit in their own right as 
hereinafter set forth. 


The defendant, Robert J. Hoage, is a citizen} of the 
United States, a resident of the District of Colum- 
37 bia, and is sued in his official capacity as Deputy 
Commissioner, United States Employees’ Compen- 
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sation Commission, District of Columbia Compensation 
District, as hereinafter set forth. 

III. 

Heretofore,! to wit, on the 3rd day of December, 1929, 
William Parker, a resident of tlie District of Columbia, was 
in the employ of the plaintiff, Griffith-Consumers Company, 
and on that date while so employed met with an injury, 
which resulted in his death on December 13th, 1929: that 
said injury resulted from a collision between the street 
car and the truck on which said William Parker was riding: 
that the plaintiff, Griffith-Consumers Company, reported 
said accident with the resulting injuries and death of the 
said William Parker to the defendant herein as required by 
the District of Columbia Workmen's Compensation Act 
contained in the Act of Congress, approved May 17th 1928, 
entitled “An lAct to provide compensation for disability 
on death resulting from injury to employees for certain 
employments in the District of Columbia, and for other 
purposes,'' and the Act of Congress approved March 4th, 
1927, entitled, “An Act to provide compensation for disa¬ 
bility on death resulting from the injury to employees in 
certain maritime employments, and for other purposes." 

IV. 

That thereafter on, to wit, April 1st, 1930, Charles Par¬ 
ker, dependent father of the deceased employee, William 
Parker, and Silas Parker, brother and administrator of 
the estate of the said deceased employee, signed and tiled 
with the District of Columbia Compensation Commission, 
and in the office of the above named defendant, a 
38 notice of election to sue the third parties whom they 
considered to be responsible through negligence for 
the death of the deceased employee, namely, A\ ashington 
Railwav and Electric Companv and P. T. McDermott. Said 
election to sue being in accordance with Section 33 (f) of 
the said Compensation Act which provides as follows: 

“If the person entitled to compensation or the represen¬ 
tative elects to recover damages against such third person 
and notifies the Commission of his election and institutes 
proceedings within the period prescribed in Section 13, the 
employer shall be required to pay as compensation under 
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ection to 
and the 


and the 
et. And 
r of the 


this Act a sum equal to the excess of the amounjt of such 
injury or death over the amount recovered against such 
third person. ” 

That in their notice to the defendant of their el 
sue the third party the said dependent father 
administrator of the estate of decedent made claim for 
compensation for any deficiency between the amount that 
might be recovered from the said third party, 
amount provided by the said Compensation A 
thereafter the said Silas Parker, Administrate 
estate of the said deceased employee, filed sui!t in the 
Supreme Court of the District of Columbia against the 
said Washington Railway and Electric Compan^ and P. 
T. McDermott, Inc., and a judgment was rendered in said 
case for Two Thousand ($2000.00) Dollars, and j he same 
was paid and satisfied on the 9th day of April, 1 $j)30; that 
said suit filed by the Administrator aforesaid w^is to re¬ 
cover damages on account of the loss resulting toltlie said 

1 . ' i 

dependent father. That the said Charles Parke *, father 
of said deceased employee, was a dependent of jtlie said 
employee at the time of his death within the meaning of 
the District of Columbia Compensation Act and filled claim 
as such with the defendant as hereinbefore set fo 
That thereafter, on the 20th day of February, 
defendant, without notice to the plaintiff 
39 Charles Parker, father of deceased employ^ 
and filed certain findings of fact in what he 
to as compensation case Number 1099-41, in which 
among other things that the said employee died asja result 
of injuries suffered in the course of his employment with 
the Griffith-Consumers Company, that an electioiji to sue 
the third party was filed by Silas Parker in bphalf of 
Charles Parker, father of the deceased employee, (hat set¬ 
tlement was made by the third party of the father’s inter¬ 
est in the amount of Two Thousand ($2000.00) Dollars, 
that one year having elapsed since the date of thje death, 
and no claim having been filed in the office of the! Deputy 
Commission, and the said Charles Parker having failed 
to prove dependence upon the deceased employe^ at the 
time of his death, there was no person entitled to pompen- 
sation for said death known to the Deputy Comnfissioner 


■til. 

.931, the 
s, or to 
?e, made 
referred 
ie found 
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or known by him to exist. After making these alleged find¬ 
ings of fact the defendant then determined that there was 
no person entitled to compensation for the death of the 
deceased employee, and that the plaint ill’s herein were 
liable for and should pay to the Treasurer of the United 
States the sum of One Thousand ($1000.00) Dollars in ac¬ 
cordance with Section 44 (c) (1) of the Compensation Act 
and so ordered. Section 44 (c) (1) provides as follows: 

44 (c) Payment into such fund shall be made as follows: 
(1) Each employer shall pay $1,000.00 as compensation 
for the death of an employee of such employer resulting 
from injury 'where the deputy commissioner determines 
that there is no person entitled under this Act to compen¬ 
sation for such death. Fifty per centum of each such pay¬ 
ment shall be available for the payments under subdivision 
(f) of Section 8, and 50 per centum shall be available for 
payments under subdivision (g) of section 8.” 

A copy of the said defendant’s findings of fact and de¬ 
termination are hereto attached and marked plain- 
40 tiffs’ Exhibit 44 A", and prayed to be read as a part 
hereof. 

The said Commissioner’s statement in his finding of fact, 
“That one year having elapsed from the date of the death, 
and no claim having been filed in the office of the Deputy 
Commissioner,” was absolutely without foundation, as 
there was a claim on file with him in the very compensation 
case Number 1099-41, in which he made this finding, and 
which claim was set forth in the notice of election to sue 
which was filed bv the Administrator of the deceased em- 
ployee, and the said employee’s dependent father, as will 
appear fronPa copy of said notice of election to sue hereto 
attached, marked plaintiff’s Exhibit 44 IV’ and prayed to 
be read as a part hereof. The said claim was for compensa¬ 
tion for any deficiency for the amount so recovered against 
the third party, and the amount provided by the Act, and 
the dependency of the father upon the decedent employee 
was asserted 1 in said claim and never disputed by the de¬ 
fendant. The said father was never called upon to prove 
his dependency although he had in writing filed with the 
Commissioner his claim of dependency, and no notice was 
ever given bv the defendant to the said father, or these 
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plaintiffs that the dependency was questioned, (}r that he 
was making any investigation with respect to pie same, 
and no notice of hearing was given to any of the 
parties, nor was any hearing held. Plaintiffs fui 
that the said father was dependent upon the said 
employee at the time of his death and was entitled to com¬ 
pensation under the District of Columbia Compensation 
Act; that the said defendant made no investigation to 
determine whether or not the said father was dependent 
upon the deceased employee, and was in possession of no 
facts upon which to base a finding that sajid father 
41 was not dependent, and there was no evidence what¬ 
ever adduced at a hearing or developed by investi¬ 


gation to overcome the presumption that the fathq 




s claim 


was within the provisions of the Act as provided i^i Section 
20 (a), which reads as follows: 

“Section 20.—In any proceeding for the enforcement of 
a claim for compensation under this Act it shal be pre¬ 
sumed in the absence of substantial evidence to the con¬ 
trary—(a) That the claim comes within the provision of 
this Act.” 

V. 

Plaintiff’s further aver that the said defendant, knowing 
that the notice of election to sue the third persons respon¬ 
sible for the death of the employee had been filed with him 
and that in said notice was incorporated a claim for com¬ 
pensation for any deficiency between the amount recovered 
and the amount provided by the compensation act, and 
knowing that if the investigation made bv him either inde- 
pendently or upon a formal hearing should establish that 
there was no dependency entitled to compensation for the 
death of said employee, and that the payment by the plain¬ 
tiffs of the sum of One Thousand ($10*00.00) Pol jars into 
the fund established in Section 44 would operatic as an 
assignment of all rights of the legal representative of the 
deceased to recover damages against such third persons, 
waited until almost a year after the suit against such third 
persons had been instituted and settled before making any 
determination concerning the lack of dependency of the 
father on the deceased employee and the liability of the 
plaintiffs to pay One Thousand ($1000.00) Dollars into 
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the fund referred to in said Section 44. Plaintiffs aver that 
the defendant’s action was arbitrary, contrary to law, and 
in utter disregard of plaintiffs’ rights. 

VI. 

The plaintiffs aver that Section 44 (c) (1) of the 
42 District iof Columbia Compensation Act is null and 
void in that it attempts to deprive persons and cor¬ 
poration, including these plaintiffs, of property without 
due process of law, attempts to take away private property 
for public use without just compensation and attempts to 
require the plaintiffs to make a compulsory donation or gift 
to the United States without fault or wrongful act on the 
part of the plaintiffs; that said Section 44 (c) (1) exacts an 
unwarranted penalty or forfeiture of these plaintiffs and 
others which cannot be justified under the Police power 
nor supported by the humanitarian purposes which were 
recognized as jurisdiction for the enactment of said Com¬ 
pensation Act. 

VII. 


That the compensation act for the District of Columbia 
does not provide any method by which payment made to 
the United States under Section 44 (c) (1), if unlawful, 
may be refunded, and the plaintiff will therefore be irre¬ 
parably damaged unless this Court enjoins the enforce¬ 
ment of the order or award hereinbefore referred to pend¬ 
ing the final decision herein. 

WHEREFORE, the premises considered, plaintiffs re¬ 
spectfully pray as follows: 

1. That process issue herein against the aforesaid de¬ 
fendant, Robert J. Hoage, Deputy Commissioner, United 
States Employees’ Commission, District of Columbia, Com¬ 
pensation District, requiring him to appear herein and 
answer the exigencies of this Bill of Complaint. 

2. That said defendant be enjoined pendente lite from 

enforcing and attempting to enforce the award here- 
43 inbefore referred to by which he required these 
plaintiffs to pay the sum of One Thousand 
($1000.00) Dollars to the Treasurer of the United States. 

3. That upon final hearing this Honorable Court may 
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set aside said award of the Deputy Commissioner and per¬ 
manently enjoin the enforcement of the same. 

4. And for such other and further relief as to the Court 
may seem just and proper. 

GRIFFITH-CONSUMERS 

COMPANY 

By H. ROZIER DULANY, JR. 

President 

METROPOLITAN CASUALTY 
INSURANCE COMPANY 

Bv VERNON A. NICHOLS 

Its Agent. 

HENRY I. QUINN, 

Attorney for Plaintiffs. 

District of Columbia, ss : 

I, II. Rozier Dulany, Jr. being first duly sworn on oath 
depose and say that I am the President of the sauj. Grif- 
fith-Consumers Company, a Corporation, and I arji duly 
authorized to verify the foregoing Bill of Complaint| oil its 
behalf; that I have read the foregoing Bill of Comjplaint, 
subscribed by said Corporation through me as its Presi¬ 
dent, and know the contents thereof; that the facts therein 
stated are true and those stated upon information and 
belief, I believe to be true. 


H. ROZIER DULANY JIf 

Subscribed and sworn to before me this 18 day of 
March, A. D., 1931. 


W. H. HARGRAVE 

(Notarial Seal) Notary Public , 1) of C 

District of Columbia, ss : 

1, Vernon A. Nichols being first dulv sworn on oath 
depose and say that I am the agent of the aforesaid Metro¬ 
politan Casualty Insurance Company, a Corporation, and 
duly authorized to verify the foregoing Bill of Complaint 
on its behalf: that I have read the foregoing Bill of Com¬ 
plaint subscribed by said Corporation through me as its 
agent, and know the contents thereof, and that the facts 
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tlierein stated are true and those stated upon information 
and belief I believe to be true. 

VERXOX A. XICHOLS 

Subscribed and sworn to before me this IS dav of March, 
A. D., 1931. 


(Notarial Seal) 


W. II. HARGRAVE 

Xofan/ Public, IK (\ 


45 Exhibit “A” 

I nited States Employees' (Mmpensntion Commission 
District of Columbia Compensation District 

Determination That Xo Person is Entitled to Compensation 

Case Xo. 1099-41 

In the matter of the determination required by Section 44 
(c) (1) of the District of Columbia Workmen’s Com¬ 
pensation Act in connection with the death of 

V illiam Parker, deceased employee of (Jriflilh Consumers 
Company, Em pi oyer. 

Metropolitan Casualty Ins. Co. of X. Y. 

Insurance Carrier. 

Such investigation with respect to the above-entitled 
claim having been made as is considered necessary, and 
no hearing: having; been applied for by any interested |)arty 
or considered necessary bv the Deputy Commissioner, the 
Deputy Commissioner makes the following: 

Findings of Foci 

That on the third day of December, 1929, William Par¬ 
ker, hereinafter known as “ employee", was in the employ 
of the employer above named at Connecticut Avenue and 
California Streets, X. W., Washing-ton, District of Colum¬ 
bia; that the employer above named was subject to the 
provisions of an Act of Congress approved May 17, 1928, 
entitled “Ait Act to provide compensation for disability 
or death resulting from injury to employees in certain 
employments in the District of Columbia, and for other 
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lompen- 


purposes, “that the liability of the employer for e 
sation under said Act was insured by the Metropolitan 
Casualty Insurance Company of New York; that on said 
date the employee above named while engaged as a store¬ 
man for the employer above named sustained per- 
40 sonal injury which arose out of an en occurred in 
the course of his emplovment and resulted) in his 
disability; that while so employed and he was rising on 
a truck, he was struck by a street car and the proslo tank 
caught tire burewing him severely; that as a result of such 
injuries, the employee died on December 13, 192b; that 
election to sue the third partv was tiled bv Silas Parker 
in behalf of Charles Parker, father of the deceased em¬ 
ployee; that settlement was made by the third party of the 
father's interest in the amount of $2000.00; that one vear 
having elapsed from the date of the death and no claim 
having been tiled in the office of the Deputy Commissioner, 
and that Charles Parker having failed to prove dependence 


upon the deceased employee at the time of his dea 
Deputy Commissioner determines that there is no 
entitled to compensation for said death known 
Deputy Commissioner or known by him to exist. 

Upon the foregoing findings of fact, the Deputy 
missioner makes the following 

Determination 


h, the 
)erson 
o the 

Com- 


sation 

sation 


That there being no person entitled to compel} 
under the District of Columbia Workmen’s Compen 
Act for the death of William Parker, the employer, Gjriffith- 
Consumers Company, and the insurance carrier, Metro¬ 
politan Casualty Insurance Company of New York, are 
liable for and shall pay to the Treasurer of the United 
States the sum of $1000, in accordance with Section 44 of 
the Act. draft to be made payable to the Treasurer of the 
United States, and mailed to the office of the Deputy Com¬ 
missioner. 

Given under my hand at Washington, D. C. this twen¬ 
tieth dav of Februarv, 1931. 

s/ R. J. HOAGE, j 

Dc pni/j Co m m ism oner, \ 

District of Columbia Compensation 
District. 


i 
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47 Proof of Service 

I hereby certify that a copy of tlie foregoing was sent by 
registered mail to the employer and to the insurance carrier 
at the last known address of each as follows: 

Name Address 

Griffith-Consuniers Company, 131b G St., X. \Y., Washing¬ 
ton, I). C. 

Metropolitan Casualty Ins. Co. c/o Nichols Co., 625 Bond 
of New York Bldg., Washington, D. C. 

Mailed February 20, 1031. 

s/R. J. HOAGK 

Deputy Commissionrr. 


Exhibit “B” 

District of iColumbia Workmen’s Compensation Act 

(Leave this space blank) Case No. 1000-41, Insurance 
Carrier’s No. 15. 

Office of Deputy Commissioner 
Washington, D. C. 

Notice of Election to Sue (Disability or Death Claim) 
Received Nov. 6, 1030, Nichols Company. 

(To be submitted in duplicate to Deputy Commissioner) 

1. Name of employer Griffith-Consuniers Co., 

2. Office address i.310 G St., N. W., Washington, D. C. 

3. Name of injured or deceased William Parker 

4. Address 1066 30th St., N. W., Washington, D. C. 
(Street and number) ((’ity or town) (County and State) 

5. Date of accident Dec. 3, 1020, Date disability began or 
death resulted Dec. 3, 1020 

6. Place of accident Connecticut Ave., & California St., 
AC W., Washington, D. C. 

7. Average daily wage, $5.00 

8. Cause of accident Collision between street car and 
truck 

9. Nature of injury Second and third degree burns of 

face, hands, and legs 
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48 10. Name of attending’ physician Doctor Rjobert E. 

Moran 

11. Address 1532-16th St., X. W. 

(Street and number) (City br town) 

12. T, or the undersigned, hereby elect under section 33 of 
the Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act to pursue my remedy against a third party, to 
wit; Washington Railway and Electric Company., P. T. 
McDermott but make claim for compensation ifor any 
deficiency between the amount so recovered find the 
amount provided by the said act, and in support of my 
claim make the foregoing statement of facts. 

My attorney’s name is Thomas E. Lodge. 

Dated April 1, 1930 | 

(In disability case injured signs here): 


(Name) (Address) 

(In death case ail dependents desiring to sue thir(l part} 
sign here): 

Silas Parker 1731-20th St, X. W., Administrator off Estate 
(Name) (Address) (Age) (Relationship to 

of deceased deceased 

his I 

Charles X Parker 1731-20th St, X. W., 02 Father 

mark (Address) (Age) (Relationship 

(Name) to deceased) 

Thos. E. Lodge, 4/3/30 

Witness (Address) (Age) (Relat 

(Name) to deci 

(Name) (Address) (Age) (Relat 

to deceased) 

Each dependent desiring to preserve his rights under Sec¬ 
tion 33 of the Longshoremen’s Act must sign this n 
This election meets with our approval 

GRIFFITILCOXSUMERS COMPANY 
By CHARLES It. ST. JOHN, V. P. 


on ship 
eased) 
onship 


Mice 
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49 Filed November 22 1933 

In the Supreme Court of the District of Columbia 

Holding an Equity Court 
Equity No. 52618 

Griffith Consumers Company, a corporation, and Metro¬ 
politan Casualty Insurance Co., a corporation, 
i Plaintiffs, 

vs. 

Robert J. Hoaoe, Deputy Commissioner, U. S. Employees’ 
Comp. Com., District of Columbia Compensation Dist., 

1 Defendant . 

Final Decree for Permanent Injunction, Etc. 

Thi s cause came on to be further heard at this term, and 
thereupon, upon consideration thereof, it is, by the Court, 
this 22nd day of November, 1933, 

ADJUDGED, ORDERED AND DECREED that a per¬ 
manent injunction be and the same hereby is granted 
against the defendant, Robert J. Hoage, Deputy Commis¬ 
sioner, U. S. Employees’ Compensation Commission, and 
he hereby is permanently enjoined from enforcing, carry¬ 
ing into effect, or attempting to enforce or carry into effect 
in anywise whatsoever the determination that no person is 
entitled to compensation, and the order to pay One Thou¬ 
sand Dollars ($1000.00) to the Treasurer of the United 
States, made by him as said Deputy Commissioner on, to 
wit, the 20th day of February, 1931, in case No. 1099-41, 
and entered in the records of the U. S. Employees' Com¬ 
pensation Commission for the District of Columbia, and 

said determination and order are herein*, whollv set aside. 

» % 

The reason for the granting of said injunction is the 

50 fact that the aforesaid award was not made in ac¬ 
cordance with law; that Section 44 of the “Long¬ 
shoremen’s and Harborworkers’ Compensation Act” in 
force and effect in the District of Columbia should not 
have been invoked or applied in this case for the reason 
that at the time a claim for compensation under said Act 
was filed before the said defendant in the aforesaid case 
No. 1099-41, and at the time the award of the said Deputy 
was made on Februarv 20, 1931, the said claimant had a 
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dependent living and being entitled to compensation as a 
dependent of the decedent, William Parker. 

AND IT IS FURTHER ADJUDGED, ORDERED AND 
DECREED that said case No. 1099-41 be and the ijame is 
hereby remanded to the defendant Deputy Commibsioner 
for further proceedings upon the claim therein, not| incon¬ 
sistent with this decree. 

F. D. LETTS 
Justice. 

No objection 
J. J. WILSON 
Asst U S Atty d'e 


f)l Motion to Dismiss Bill of Complaint 

Filed June 18, 1934 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity No. 57241 

Metropolitan Casualty Insurance Company, 

Plaintiff. j 

v. 

i 

Robert J. IIoage, Deputy Commissioner for the District of 
Columbia, United States Employees’ Compensation 
Commission, i 

7 i 

Defendant. 

Now comes the defendant, Robert J. IIoage, deputy! com¬ 
missioner, United States Employees’ Compensation (Com¬ 
mission, by his attorneys, and moves this Honorable j^ourt 
to dismiss the bill of complaint filed herein for the fallow¬ 
ing reasons: 

1. That the bill of complaint filed herein does not state 
a cause of action and does not entitle the plaintiff to any 
relief in law or equity. 

2. That as shown by the bill of complaint with exhibits, 
including the transcript of the testimony made a part 
thereof by reference, the deputy commissioner did nof err, 
as is alleged in the bill, in crediting the sum of $200(j, the 
amount recovered in the suit against the third parties, 
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against the maximum liability of $7500 of the employer and 
insurance carrier for the death of said employee, William 
Parker, under the District of Columbia Workmen's Com¬ 
pensation Act, and in awarding compensation to the claim¬ 
ant, Charles Parker, from the date of death of said em¬ 
ployee not to exceed $5500. 

3. That Sas shown by the bill of complaint with exhibits, 
the employer approved the so-called compromise settle¬ 
ment with said third parties within the meaning of 

52 section 33 (g) of the District of Columbia work¬ 
men's compensation law; that the plaintiff is now 
estopped from raising any question relative to the em¬ 
ployer’s approval of said settlement or claimant's right to 
compensation by reason of the position heretofore taken 
by the employer and plaintiff in a prior suit involving this 
compensation case; that the question of the claimant’s, 
C’harles Parker's right to compensation is now res judicata. 

4. That this honorable court in prior proceedings involv¬ 
ing this compensation case has held in effect that Charles 
Parker is i the dependent father of William Parker, de¬ 
ceased, and as such is entitled to compensation under the 
District of Columbia Workmen’s Compensation Act, 
which is now binding upon the plaintiff in this case. 

5. That the bill of complaint with exhibits, including the 
transcript of the testimony made a part thereof by refer¬ 
ence, shows that the findings of fact and award of the 
deputy commissioner, as contained in; the compensation 
order, award of compensation, filed April 30, 1934, com¬ 
plained of in the bill, and annexed thereto as plaintiff’s 
exhibit 44 A”, are supported by competent and substantial 
evidence, are in accordance with law and should, there¬ 
fore, be regarded as final and conclusive and said order 
should be accordingly affirmed. 

6. That the compensation order complained of is in all 
respects in accordance with law. 

7. For such other good and sufficient reasons as may be 
shown. 

LESLIE C. GARNETT 
i United States Attorney. 

JOHN J. WILSON 

Assistant U. S. Atty, 

Atty for Def. R. J. II. 
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Stipulation 

Filed January 20, 1936 

w / 


The plaintiff and defendant in the above entitled | cause, 
by their attorneys, stipulate and agree that the bill of 
complaint, subsequent pleadings and decree in fequity 
cause Xo. 52618, captioned Griffith-Consumers Company, 
and Metropolitan Casualty Insurance Company v. Robert 
J. Hoage, De}>uty Commissioner, United Stated Em¬ 
ployees’ Compensation Commission, District of Columbia 
Compensation District, shall be considered a part pf the 
bill of complaint in the above entitled cause, Equity No. 
57241, and identified as plaintiff’s exhibit “B”. 

HENRY I. QUINN 
B. 

SAMUEL M. BOYD 
Attorneys for Plaintiff Metropolitan 
Casualty Insurance Company. 

LESLIE C. GARNETT 
United States Attorney. 

ALLEN J. KROUSE 
Assistant United States Attorney , 
Attorneys for Defendant R. J. Iioaye. 


Memorandum 
Filed January 28, 1936 


j 

The motion to dismiss the bill of complaint is sustained. 

1— In my judgment there is substantial evidence to sup¬ 
port the finding of the Deputy Commissioner. 

2— In the earlier case of Griffith Consumers Co, and 
Metropolitan Casualty Insurance Co. v. Iioaye , Equity No. 
52618 (which the parties have stipulated may be taken as 
part of the present record) the plaintiffs assumed a posi¬ 
tion inconsistent with the position assumed by pla|intiff 
here and succeeded in maintaining that position ini said 
case. 

In Davis v. Wakelce, 156 U. S. 680, 689 it is said— j 


i 
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“It may be laid down as a general proposition that, 
where a party assumes a certain position in a legal pro¬ 
ceeding, and succeeds in maintaining that position, he may 
not thereafter, simply because his interests have changed, 
assume a* contrary position, especially if it be to the 
prejudice of the party who has acquiesced in the position 
formerlv taken bv him”. 

See also 21 C. J. 1233. 

Therefore the present plaintiff is estopped to take the 
position now asserted in the bill of complaint. 

3—The method of crediting the amount collected from 
the third party litigation seems to be correct. See Jarka 
v. Monahan, 62 F. (2d) 58S. 

JESSE C. ADKINS 
Justice 

January 28, 1936 


55 Final Decree 

! Filed February 11 1936 

# ■* ****>,:* 

This cause came on to be heard at this term of Court on 
the motiomof the defendant to dismiss the bill of complaint 
filed herein, and upon consideration thereof it is by the 
Court this 11th dav of Januarv 1936, 

ORDERED that the motion to dismiss be. and the same 
is hereby sustained, and the said bill of complaint be, and 
it is herebv dismissed. 

JESSE C ADKINS 

Justice. 


From the foregoing final decree the plaintiff herein notes 
an appeal in Open Court to the United States Court of 
Appeals off the District of Columbia, and the same is here¬ 
by allowed, and the undertaking for <msts on appeal is here¬ 
bv fixed in the sum of $100, or $50 in cash in lieu thereof. 


JESSE C ADKINS 

Justice. 


No objection as to Form 
HENRY I QUINN 
By S. M. B. 

Atty. for Plaintiff. 
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Memorandum 

March 3—1936 

$50 deposited in lieu of bond on appeal. 

56 Assignment of Errors. 

Filed March 18 1936 

Now conies, Metropolitan Casualty Insurance Company, 
the plaintiff, (appellant herein) and for Assignment of 
Errors herein, savs that the Court erred: 

In sustaining the Motion of the defendant to dismiss 
plaintiff’s Bill of Complaint liled herein, and in dis 
said Bill of Complaint. 

HENRY I. QUINN 
SAMUEL M. BOYD 

Designation of Record 





Now comes, Metropolitan Casualty Insurance Company, 
the plaintiff, (appellant herein) in the above entitled cause, 
and designates the parts of the record which it desires to 
have included in the transcript, said parts being considered 
sufficient for the determination of the questions raised on 
appeal, namely: 

1. Bill of Complaint tiled March 19th, 1931 being :£52618 
together with Exhibit 44 A” filed with said Bill, which was 
copy of Compensation Order, and Exhibit 44 B” filed with 
said Bill which was copy of Notice of Election to Sue. 

2. Final decree in Equity Cause ±r52,618 signed Novem¬ 
ber 22nd 1933. 


3. Bill of Complaint filed May 29, 1934, in Equity Cause 
ir57,241, together with Exhibit “A” of said Bill, which 
was a copy of Compensation Order in Compensation case 
Number 1099-41, and also together with transcript of tes¬ 
timony before the Compensation Commission in 

57 Compensation Cause Number 1099-41, filed with 
said Bill. 

4. Motion of defendant to dismiss Bill of Complaint in 
Equity Cause Number 57,241. 
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5. Stipulation of Counsel in Equity Cause Number 57,241 
relative said Motion to Dismiss. 

6. Memo, of Mr. Justice Adkins in Equity Number 57,241 
dated January 28th, 1936. 

7. Final Decree by Mr. Justice Adkins in Equity Number 
57,241, dated February lltli, 1936, together with plaintiff’s 
exception to said ruling and notation of plaintiff's appeal. 

8. Entry of Court in Equity Number 57,241, showing per¬ 
fection of this appeal by posting of bond and payment of 
costs. 

9. Assignment of Errors tiled bv plaintiff herein March 

18th 1936. 

10. A copy of this Designation of Record. 


HENRY I. QUINN 
SAMUEL M. BOYD 

Attorneys for Plaintiff. 


Service of a copy of the foregoing Designation of Record 


and of plaintiff's Assignment of 
18th dav of March, 1936. 


Errors acknowledged this 


LESLIE C. GARNETT 
U. S. Attorney. 
ALLEN J KROUSE 


Asst. V. S. Atty. 
Attorneys for Defendant . 


58 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 57, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 57241 in Equity, wherein Metro¬ 
politan Casualty Insurance Company is Plaintiff and Rob¬ 
ert J. Hoage, Deputy Commissioner, U. S. Employees’ 
Compensation Commission, District of Columbia Compen¬ 
sation District, is Defendant, as the same remains upon 
the files and of record in said Court. 
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IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 1st dav of Mav, 1936. 

FRANK E. CUNNINGHAM 

Clerk. 

By CHAS. D. COFLIN 

(Seal) Assistant Clerk. 

Endorsed on Cover: District of Columbia Supreme 
Court. No. 6713. Metropolitan Casualty Insurance Com¬ 
pany, Appellant, vs. Robert J. Hoage, Deputy Commis¬ 
sioner, U. S. Employees’ Compensation Commission &c. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed May 7, 1936. Moncure Burke, Clerk. 
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Urnteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA[ 
April Term, 1936. j 

—— 
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Metropolitan Casualty Insurance Company, 

Appellant , 

v. 

Robert J. Ho age. Deputy Commissioner, U. S. Em¬ 
ployees ’ Compensation Commission, District of 
Columbia Compensation District, Appellee. 


BRIEF OF APPELLANT. 


PRELIMINARY. 

In this brief parties to this appeal will be referred 
to as plaintiff and defendant. 

STATEMENT OF CASE. 

This is an appeal from a decree in an action in 
Equity, sustaining motion of the defendant to dismiss 
plaintiff’s Bill of Complaint, which arose itself 4>n ap- 
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peal from a compensation award of the Deputy Com¬ 
missioner of the District of Columbia Compensation 
District. Because the position taken by the defendant 
involves a prior Equity case, the pleadings and record 
of that case are by stipulation made a part of this 
record. 


As shown in the record (pages 2 and 3) one William 
Parker, an employee of the Griffith-Consumers Com¬ 
pany, of which Company the plaintiff was compensa¬ 
tion Insurance carrier, was injured about his employ¬ 
ment, withi resultant death December 13th, 1929. The 
injury resulted from collision between a street car and 
the truck on which the decedent was riding. 

Charles Parker, dependent father of the decedent, 
and beneficiary of the award herein appealed from, 
signed and on May 1st, 1930, there was filed with the 
Deputy Compensation Commission a notice of the elec¬ 
tion to sue the two third parties considered responsi¬ 
ble through negligence for decedent’s death, said third 
parties being Washington Railway and Electric Com¬ 
pany and P. T. McDermott. 

On April 7th, 1930, Silas Parker, brother of dece¬ 
dent, filed a petition for his appointment as administra¬ 
tor of the decedent’s estate, and the same day filed a 
petition for leave to compromise the claim of the estate 
against the two said third parties deemed liable for 
decedent’s death, said petition setting up that $2,000.00 
had been offered in compromise of this claim by the 
alleged tort-feasors. April 7th, 1930, suit was filed in 
the District of Columbia Supreme Court by said Silas 
Parker as administrator against the two said tort 


feasors: issue was joined the same day. 

April 9th in the Probate Section of the District of 
Columbia Supreme Court an order issued authorizing 
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satis- 


r ren- 


b sue 


the said administrator to accept in compromise of the 
claims against the two alleged tort feasors the sum 
of $1,000.00 from each, and the same date a consent 
verdict was taken, without trial and without cos 
fore a jury of eleven persons; the verdict being 
tied the same day. The net proceeds of this $2,000.00, 
after payment of counsel fee and several small debts of 
decedent, were deposited to the credit of the 
Charles Parker, dependent father of the decedent, and 
beneficiary of the Compensation award thereafte 
dered and herein appealed from. 

February 20th, 1931, despite the election t 
signed by the said Charles Parker April 1st, 1930, and 
filed with the Commissioner, defendant Hoage deter¬ 
mined that there was no person entitled to compensa¬ 
tion on account of the death of the deceased employee 
and ordered plaintiff herein to pay to the Treasurer of 
the United States the sum of $1,000.00 under Section 
44 (c) (1) of the Compensation Act. Thereupon plain¬ 
tiff filed a Bill in Equity, Equity Number 52,619, jto set 
aside the $1,000.00 award of the defendant, ainj this 
Court by final decree entered November 22nd, 1 1933, 
permanently enjoined the defendant Hoage from en¬ 
forcing said award. Thereafter on February 8th, 1934, 
a hearing was had before the defendant, Hoage, to 
determine what, if any, compensation the depehdent 
father of the deceased employee was entitled to re¬ 
ceive, and on the 30th of April, 1934, more than twenty 
(20) days after the termination of the said hearing, 
defendant entered a compensation award, made ^n ex¬ 
hibit herein (B. 9 and 10), by the terms of which award 
plaintiff was ordered to pay forthwith in a lump sum 
to the said Charles Parker compensation from Decem¬ 
ber 13th, 1929, to April 19th, 1934, totalling $1,636.67, 


4 


and to pay further compensation to said Charles 
Parker from April 19, 1934, on at the rate of $7.21 per 
week, until such time as a total sum of $5,500.00 was 
paid to the said Charles Parker by plaintiff. The com¬ 
pensation award undertook to credit the $2,000.00 re¬ 
ceived by the said Charles Parker in compromise of 
his claim against the two third party tort-feasors by 
deducting same from the end of a $7,500.00 total 
award, thus leaving a net for the plaintiff to pay of 
$5,500.00.' The dependent father, beneficiary of the 
award, was at the time of the said award more than 
eighty years of age, although he is still living. 

It is further true (R. 16, 17, 18 and 19) that the com¬ 
promise settlement effected by decedent’s administra¬ 
tor, April 9th, 1930, was done without the written con¬ 
sent of the employer or of this plaintiff, despite the 
provisions of Section 33 (g) of the Compensation Act, 
which reads as follows: 


“(g) If a compromise with such third person is 
made by the person entitled to compensation or 
such representative of an amount less than the 
compensation to which such person or representa¬ 
tive would be entitled to under this Act, the em¬ 
ployer shall be liable for compensation as deter¬ 
mined in subdivision (e) only if such compromise 
is made with his written approval.” 


The defendant by the language of his award (R. 8 
and 9) found that the fact of the election to sue being 
transmitted to the Commission by the Nichols Com¬ 
pany bearing the language “This election meets with 
our approval—Griffith Consumers Company” showed 
that the employer and/or insurance carrier had knowl¬ 
edge of the disposition of the Court case and approved 
of it by this notation in sufficient fashion to comply 
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with the Statutory provision hereinabove recited, 
which makes the written consent of the employer to 
any compromise settlement a prerequisite to depen¬ 
dents coming back into compensation for deficiencies. 

The above stated award of the Commissioner was 
appealed from by the plaintiff; defendant’s motion lo 
dismiss was sustained and the case is here on those 
pleadings. 

ASSIGNMENT OF ERRORS. 

Appellant assigns error by the trial court in the fol¬ 
lowing particular. 

In sustaining the motion of the defendant to dis¬ 
miss plaintiff’s Bill of Complaint, and in dismissing 
said Bill of Complaint. 

ARGUMENT. 

Ill support of the Assignment of Errors hereini re¬ 
lied upon it is respectfully submitted. 

The record clearly shows that the compromise Settle¬ 
ment with those whose negligence was responsible 
for decedent’s death was effected without the writ¬ 
ten approval of the employer: and the Dpputy 
Commissioner was barred by the statute from 
making the award herein complained of. j 

Section 33 (a) of the Compensation Act provides as 
follows: 

“(a) If on account of a disability or deatjh for 
which compensation is payable under this Afst the 
person entitled to such compensation determines 
that some person other than the employer is liable 
in damages, he may elect , by giving notice to the 
deputy commissioner in such manner as the com - 
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mission may provide, to receive such compensa¬ 
tion or to recover damages against such third 
person” 


It is undoubtedly true that the dependent father and 
the administrator of the decedent’s estate complied with 
this paragraph, by signing the election to sue which 
the deputy Commissioner saw fit in his award to treat 
as writteit consent of the employer to the compromise. 
The Statute does not require that the employer con¬ 
sent to the election to sue, as this election is an absolute 
right that the claimant lias, although in this case the 
employer did in writing consent to the election to sue. 

Paragraph (f) of Section 33 provides as follows: 


“(f) If the person entitled to compensation or 
the representative elects to recover damages 
against such third person and notifies the commis¬ 
sion of his election and institutes proceedings with¬ 
in the period prescribed in Section 13, the em¬ 
ployer shall be required to pay as compensation 
under this Act a sum equal to the excess of the 
amount which the commission determines is pay¬ 
able on account of such injury or death over the 
amount recovered against such third person.” 


It is fundamental that the above paragraph (f) ap¬ 
plies only where damages are recovered without com¬ 
promise. 

We next come to the most important paragraph in 
the instant case, paragraph (g), which provides: 

“(g) If a compromise with such third person is 
made by the person entitled to compensation or 
such representative of an amount less than the 
compensation to which such person or representa¬ 
tive would be entitled to under this Act, the em¬ 
ployer shall be liable for compensation as deter- 
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mined in subdivision (e) only if such compromise 
is made with his written approval.” 

It is respectfully submitted that the compromise in 
this case was made without the written approval of the 
employer and that the provisions of the Statjute of 
Paragraph (g) therefore preclude any further claim 
in compensation for deficiency. The Deputy Commis¬ 
sioner certainly had no legal authority to surmise that 
the employer or insurance carrier must have known of 
and approved the compromise settlement. And fur¬ 
ther there may be cases where the employer or linsur- 
ance carrier may know of a proposed compromise set¬ 
tlement, and may mentally approve of it, but certainly 
this could not constitute the “written approval” re¬ 
quired by the Statute. 

Merely because the employer in writing signed his 
approval on the Commission form of the administra¬ 
tor’s “election to sue” cannot serve as compliance with 
the absolute requirement of the employer’s written con¬ 
sent to a compromise had after the election to sue|. The 
employer signed on the one, which must necesbarilv 
precede the other, a written approval which is njot re¬ 
quired by the Statute, and never did sign with respect 
to the subsequent compromise, the written approval 
that is required by the Statute. 

Without question the compromise of the cjlaims 
against the third parties was not one bit less a com¬ 
promise merelv because it was ratified bv a consent 
verdict. Various definitions of word compromise given 
by cases cited in 12 C. J., page 314, footnote (a) are as 
follows: 

| 

“A settlement of differences by mutual conces¬ 
sions—an amicable agreement between parties in 
controversv to settle their differences by mutual 
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concessions—An agreement between parties to a 
controversy, for the settlement of the same.” 

The suit filed against the third parties was for Ten 
Thousand ($10,000.00) Dollars. It was settled for Two 
Thousand i ($2,000.00) Dollars, each side conceding 
something. The purpose of the provision in the Com¬ 
pensation Law that the employer’s written consent 
must be procured to any compromise of the claim to en¬ 
able the claimant to thereafter again come into com- 
pensation, is as stated in a New York Compensation 
case that, ‘‘both the employer and the employee have 
a beneficial interest in the cause.” The employer is en¬ 
titled to have his liabilitv reduced bv the maximum 

• • 

amount that can be procured in any suit against the 
third parties responsible for the death. The maximum 
amount recoverable in the instant suit was Ten Thou¬ 
sand ($10,000) Dollars, and in the recovering of that 
amount the employer had a definite interest, equally 
with the claimant, and he could not be divested of the 
right to proceed from the full amount without his writ¬ 
ten consent. This written consent was not procured, 
but the compromise was concluded by the claimant. 

Had the claimant not elected to proceed at law for 
damages, but to recover his entire compensation from 
the employer, the employer would then have been en¬ 
titled to have been subrogated against the third parties 
responsible for the death for the full amount which 
employer might have had to pay through compensation. 

With regard to the effect of a consent verdict, as 
stated in 34 C. J., 133, paragraph 337, “a judgment by 
consent, being regarded as a contract between the par¬ 
ties, must be construed as any other contract.” 

It is, therefore, apparent beyond contradiction that 
this claim was compromised at a lessened figure, with- 


out the written consent of the employer, by contract 
agreed to between the claimant and the third parties, 
tiled of record as a stipulation in the Law proceedings 
and thereafter carried into effect between the parties. 

Plaintiff is not estopped to deny the compensation 
claim of the beneficiary because of prior proceed¬ 
ings in equity cause No. 52,618. 


Against the contention of the defendant thjat the 
plaintiff is estopped to deny the compensationj claim 
of Charles Parker because of proceedings had hereto¬ 
fore in Equity Cause No. 52,618, the Court will find 
by reference to that proceeding that it was filed March 
19, 1931, nearly a year after the claimant had com¬ 
promised, without the written approval of the adminis¬ 
trator, his suits against the third persons deemecj liable 
for decedent’s death. The Deputy Commissioner of 
Compensation had under date of February 20th, 1931, 
proceeding under Section 44 of the Compensation Law, 
ordered that the employer of decedent and his insur¬ 
ance carrier, plaintiff herein, pay to the Treasurer of 
the United States the sum of One Thousand ($1,000.00) 
Dollars, upon the premise that there was no person en¬ 
titled to compensation for decedent’s death known to 
the Deputy Commissioner, despite that the same award 
showed the Deputy Commissioner knew of the suits 
filed and compromised on behalf of the decedent’s 
father. Plaintiff’s Equity suit stated that “The said 
Charles Parker, father of deceased employee, |vas a 
dependent of said employee at the time of his death. 
Plaintiff at no time in that Equity proceeding stated 
anything inconsistent or took any position inconsistent 
with its present attitude. 
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It is true that under the language of Phoenix Indem¬ 
nity Company v. State)i Island Rapid Transit Com¬ 
pany, 281 ,U. S. 98, the Insurance Carrier must pay the 
$1,000 into the United States Treasure under Section 
44 of the Compensation Act in any case where it has not 
been required to make payment for the death of an 
employee because of other contingencies. In other 
words, this $1,000.00 is a definite figure the employer 
or insurance carrier must pay regardless of whether or 
not there was any degree of negligence on the employ¬ 
er’s part pr even whether or not the beneficiary pro¬ 
cured more by a suit against third party tort feasors, 
after notice of election to sue, than he could procure 
in compensation. Incidentally, this Phoenix case was 
decided very shortly before plaintiff filed Equity suit 
Xo. 52,618 to set aside the $1,000.00 award; and the 
Phoenix decision (itself contrary to the general im¬ 
pression of the law in this regard up to that time of 
both Courts and Lawyers) was unknown, when the 
$1,000.00 award was vacated, to counsel for the plain¬ 
tiff herein, and apparently to counsel for defendant, 
Hoage. 

Plaintiff in that prior equity proceeding took the 
position that there was a dependent of the decedent at 
the time of his death, and that the Commissioner knew 
of this dependency because of the election to sue filed 
on behalf of this dependent, and that there being such 
a dependent, the Commissioner had no right to impose 
the $1,000.00 award against this plaintiff. The then 
Supreme Court of the District of Columbia affirmed the 
position taken by the plaintiff and voided the $1,000.00 
award. 

Defendant’s present position for estoppel seems to 
be that at the time of this voiding of the $1,000.00 
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award, even though the decedent had a dependent liv¬ 
ing, it was the duty of the plaintiff to know of the Phoe¬ 
nix decision and to therefore advise the Court tliat this 
dependent had precluded himself of further reicovery 
in compensation by making a compromise settlement 
of his suits against third party tort feasors without 
the written approval of the employer as required by 
the Statute, so that the Court might then under the 
Phoenix decision have affirmed the $1,000.00 award. It 
is respectfully submitted that it was the duty jof the 
defendant in that prior proceeding, in presenting his 
case, to acquaint the Court with all the law necessjary to 
support a finding favorable to the defendant, <]nd he 
should not be heard now to ask that this plaintiff be 
penalized in the sum of $5,500.00 because the defendant 
failed to receive for his fund $1,000.00 in the prior pro¬ 
ceeding under a theory of law of which the plaintiff 
himself then knew nothing. 

The plaintiff in effect, now says to the Court, 
should have prevailed in the suit for the $1,000. 
plaintiff’s own argument that decedent’s dependent 
had precluded himself at that time of coming back into 
compensation for deficiency because of compromising 
his claim without the employer’s written approval, as 
required by Statute. We knew at that time that this 
claim had been compromised without the writtejn ap¬ 
proval of the employer and that the dependent was pre¬ 
cluded from further compensation. We chose, how¬ 
ever, to rest our $1,000.00 award upon non-existeilce of 
any dependent, rather than upon the fact that the Exist¬ 
ing dependent was precluded of further compensation. 
We admit now that our records showed both the jexis¬ 
tence of a dependent and the fact that he was precluded 
of further compensation. We did not bring preclusion 


“We 
|10, on 


12 


of further compensation, together with the applicabil¬ 
ity of the Phoenix case, to the attention of the Court in 
that prior proceeding, and because the plaintiff herein 
did not help us to sustain that $1,000.00 award payable 

to the U. S. Treasury and not to the beneficiary of the 

• • 

present award, by himself bringing to the attention of 
the Court the additional facts which we both knew, 
and the comparatively new law that none of us knew, 
that plaintiff should now be penalized by the imposi¬ 
tion of a $5,500.00 award against it in favor of a claim¬ 
ant who admittedly is estopped under the Statute from 
receiving further compensation. 

It is submitted that the plaintiff has at no time mis¬ 
represented in any of these proceedings, and has taken 
no action justifying any such penalization, or the impo¬ 
sition of anv such illegal and unwarranted award. 


If the Deputy Commissioner had any legal authority 
on the state of this record to make an award after 
the hearing of February 8,1934, that award should 
have credited the amount of the compromise set¬ 
tlement with third parties against presently ac¬ 
cruing and past accrued compensation to the de¬ 
pendent father, rather than placing this credit at 
the end of the total compensation. 

The language of the Compensation Act would have 
to be strained bevond all common sense and logical in- 
terpretation to justify the correctness of the Deputy 
Commissioner’s method of crediting the $2,000.00 in 
question. In the instant case the dependent father is 
beyond eighty years of age and his expectancy of life 
indicates quite clearly that upon the basis of the Com¬ 
missioner's order, the employer will never receive the 
benefit of the $2,000.00 already received by the claim- 
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ant, the apparent credit at the end of the $i(500.00 
award beiiii>* nothing* more than a fiction. 

It is true that the case of Jarka et al v. Monehan, 62 
Fed. (2ed) 599, cited by defendant supports thfe view 
of the Deputy Commissioner in this regard. Hojwever, 
counsel lias been unable to find any other Federal case 
of any sort bearing upon this point, apparently due to 
the comparatively recent operation of Federalj Com¬ 
pensation Law. State decisions, if available, wopld be 
of little help because of wide differences in the lanjguage 
of the various State Compensation Statutes. Iii view 
of the importance of the point involved and tfye ab¬ 
sence of any line of precedents, counsel earnestly urge 
the Court to read the language of Jarka v. Monehan to 
see whether in the Court’s opinion the conclusion there¬ 
in reached was consistent with the language of thejCom- 
pensation Statute, with common sense or with logic, 
against the chance of having so erroneous and unfair a 
decision established as a precedent in the future for 
this and other jurisdictions. 

I 

“The injured workman, or, in case of his death, 
his representative, if the option under section 33 
(a), is exercised, brings the action againsi; the 
third person in his own right, as though no Com¬ 
pensation Act existed, and is entitled to receive 
whatever he or his representative may recover un¬ 
conditioned bv the Act.” 


We know that this is not true. The very same Sec¬ 
tion 33 to which the Court therein refers, goes into 
great detail in showing that the claimant does not bring 
his action against the third party as though no conjpen- 
sation act existed, and is not entitled to receive vfhat- 
ever he or his representative may recover uncondi¬ 
tioned by the Act. Said section, paragraphs b and e, 
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shows clearly the intent of the law to make whatever is 
received through claims against third persons a prior 
charge against current compensation to the claimant, 
giving the employer the right to procure present reim¬ 
bursement for past monies paid out in compensation 
by proceeding in subrogation against the third parties 
liable. This contention is particularly manifested by 
the provisions of paragraph (e) specifying the manner 
of distribution of any proceeds received by the em¬ 
ployer or insurance carrier in third parties suits, and 
showing that the employer is first to be reimbursed, and 
the claimant receives only such surplusage as may be 
left, if any, after such reimbursement. 

It seemis a gross fallacv and utterlv unfair and 
strained reasoning, in view of these provisions of the 
law, for the Deputy Commissioner here to ignore plain¬ 
tiff's right [of subrogation, and for the dependent father 
to collect, in effect, double compensation for a single 
period of time, upon the basis of an alleged credit to 
the employer which as stated in the instant case can 
only be ai fiction. All compensation decisions stress 
that one of the chief concerns of the legislatures in 
passing the compensation acts is to avoid the receiv¬ 
ing of double compensation. 

CONCLUSION. 

It is respectfully submitted that the award of the 
Deputy Commissioner of Compensation herein com¬ 
plained of was illegal and invalid; that the plaintiff’s 
bill should have been sustained by the Court below; 
and that this cause should therefore be reversed and 
remanded. 

Henry I. Quinn, 

Samuel M. Boyd, 

Attorneys for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1936 | 


No. 6713 


Metropolitan Casualty Insurance Company, 

APPELLANT I 


Robert J. Hoage, Deputy Commissioner, XL S. 
Employees’ Compensation Commission, {dis¬ 
trict of Columbia Compensation District, 
appellee 

APPEAL FROM TEE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF CASE 

The above entitled cause arises as the result of 
an award of death benefits to Charles Parker, the 
dependent father of William Parker, deceased Em¬ 
ployee, under the provisions of the compensation 
law of the District of Columbia; namely, the Long¬ 
shoremen’s and Harbor Workers’ Compensation 
Act (U. S. C. A., Title 33, Chapt. 18), as made Ap¬ 
plicable in the District of Columbia by the Act of 


2 


May 17,1928 (D. C. Code, Title 19, Cbapt. 2). The 
Act will be referred to hereinafter as the “com¬ 
pensation law.” 

William Parker, the deceased employee, was em¬ 
ployed by Griffitli-Consumers Company as a store¬ 
man. On December 3, 1929, he was engaged in 
riding on a coal truck of his employer, while in 
the course of his employment, and the truck col¬ 
lided with a street car. The collision was followed 
by an explosion and conflagration causing severe 
burns and other injuries to the employee which 
resulted in his death on December 13, 1929. He 
left surviving him Charles Parker, his father, who 
will be referred to hereinafter as the “claimant”, 
who is aged, illiterate, and was dependent upon the 
deceased. 

On February 20,1931, and prior to any proof by 
the claimant or admission by the employer of de¬ 
pendency, the deputy commissioner filed a deter¬ 
mination and order in which he found that there 
was no person entitled to compensation under the 
compensation law for the death of William Parker, 
and accordingly ordered the employer above named 
and the insurance carrier, the Metropolitan Cas¬ 
ualty Insurance Company of New York, the sole 
appellant in this case, to pay $1,000 into the special 
fund established in accordance with the provisions 
of section 44 of the compensation law. 

After the filing of the said determination and 
order, the employer and the insurance carrier filed 
a bill of complaint in the court below ( Griffith - 
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Consumers Company and Metropolitan Casualty 
Insurance Company v. Iloage, deputy commis¬ 
sioner, Equity No. 52618), in which they sought 
judicial review of the said order, alleging arjnong 
other things that the claimant, Charles Parker, 
“was entitled to compensation under the District 
of Columbia Compensation Act.” Upon the jalle- 
gations contained in the bill, and under the prayer 
for relief therein, the court by a decree d|ated 
November 22, 1933, set aside, in whole, the said 
determination and order, and remanded the case 
to the deputy commissioner “for further proceed¬ 
ings upon the claim therein not inconsistent jvith 
this decree.” j 

Pursuant to the final decree thus entered, j the 
deputy commissioner held a formal hearing ujpon 
the claim on February 8,1934, the record of which 
is contained in the transcript of record beginning 
at page 10. Upon the facts and admissions of j the 
employer, as disclosed by the record of that hear¬ 
ing, held pursuant to the court’s order, the deputy 

i 

commissioner on April 30, 1934, filed a compensa¬ 
tion order awarding compensation to the claimant, 
Charles Parker, as dependent father of jthe 
deceased employee. 

Plaintiff in the court below filed the present bill 
seeking to have the court set aside the compenjsa- 
tion order of April 30, 1934, on the ground that it 
w r as contrary to law. A motion to dismiss the hill 
was filed on behalf of the deputy commissionfer, 
and, after argument, the court sustained the n|io- 
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tion and the bill was dismissed bv a decree filed 
February 11, 1936. It is from this decree that 
the present appeal has been taken. 

QUESTIONS INVOLVED 

It is difficult to ascertain the real basis, if any, 
for this appeal, either by reference to the trans¬ 
script of record or the brief filed by the appellant. 
The appellant's assignment of errors states 
merely that the lower court erred in sustaining the 
motion to dismiss the plaintiff's bill and in dis¬ 
missing said bill. 

In its brief appellant argues three questions: 
(1) that a compromise settlement was entered into 
(by claimant) with the third party involved with¬ 
out the claimant having first obtained the written 
approval of the employer, (2) that plaintiff (ap¬ 
pellant) is not estopped to deny the claim of the 
claimant because of an inconsistent position urged 
successfully by it in prior proceedings involving 
the same case, and (3) that the deputy commis¬ 
sioner should have credited a certain third party 
recovery made, bv the estate of the deceased em- 
ployee, against past accrued and accruing pay¬ 
ments of compensation, instead of reducing the 
maximum liability of the employer from $7,500 to 
$5,500. 

There is a real question in this case, aside from 
the apparent questions given above; namely, 
whether the plaintiff has any standing at all before 
this court in view of the fact that no basis therefor 


is disclosed by the assignment of errors or iiii ex¬ 
ceptions preserved in the record for this appejal. 

I 

STATUTES INVOLVED 

The following quoted sections of the compensa¬ 
tion law will be referred to in the brief: 

Sec. 33. (a) If on account of a disability 
or death for which compensation is payable 
under this Act the person entitled to such 
compensation determines that some person 
other than the employer is liable in dam¬ 
ages, he may elect, by giving notice to the 
deputy commissioner in such manner asi the 
commission may provide, to receive ^uch 
compensation or to recover damages against 

such third person. 

***** 

(f) If the person entitled to compensa¬ 
tion or the representative elects to recojver 
damages against such third person and noti¬ 
fies the commission of his election and j in¬ 
stitutes proceedings within the period jire- 
scribed in section 13, the employer shall be 
required to pay as compensation under this 
Act a sum equal to the excess of the amount 
which the commission determines is payable 
on account of such injury or death over i:he 
amount recovered against such third perspn. 

(g) If a compromise with such third per¬ 
son is made by the person entitled to com¬ 
pensation or such representative of an 
amount less than the compensation to whjch 
such person or representative would be en¬ 
titled to under this Act, the employer sh^U 
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be liable for compensation as determined in 
subdivision (e) only if such compromise is 
made with his written approval, 
j Sec. 44. (c) Payments into such fund 
shall be made as follows: 

(1) Each employer shall pay $1,000 as 
compensation for the death of an employee 
of such employer resulting from injury 
where the deputy commissioner determines 
that there is no person entitled under this 
Act to compensation for such death. Fifty 
per centum of each such payment shall be 
available for the payments under subdi¬ 
vision (f) of section 8, and 50 per centum 
shall be available for payments under sub¬ 
division (g) of section 8. 

ARGUMENT AND AUTHORITIES 
1. There is no basis in the record for the appeal 

If the court will examine the transcript of testi¬ 
mony taken before the deputy commissioner at the 
hearing on February 8, 1934, contained in the 
transcript of record, pages 10 to 25, inclusive, the 
court will find that the hearing was held pursuant 
to a decree (R. 36) of the lower court in Equity 
No. 52618, entered November 22, 1933. At that 
hearing the claimant and respondents, namely, the 
employer and insurance carrier, were represented. 
At the outset of the hearing (R. 12) counsel for 
the employer and carrier was asked this question 
by the deputy commissioner: 

Before I proceed to ask Mr. Lodge to 
make any statement for the record, Mr. 
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Boyd, may I ask if you have any statement 
to make at this time with reference tb the 
case ? j 

Were you instructed to make any objec¬ 
tions to the proceedings ? j 

Mr. Boyd: No. I may have to ask d few 
questions off the record. [Emphasis sup¬ 
plied.] 

At no place in the record thereafter was any issue 
raised or any purported defense made by the em¬ 
ployer and insurance carrier. 

The proceedings under the compensation law are 
simple and direct. When any party in interest 
feels aggrieved, he has the right to tile a bil|l of 
complaint in the lower court for a review of j the 
compensation order made by the deputy comijnis- 
sioner to determine whether or not the compensa¬ 
tion order is 4 'not in accordance with law.” Sec¬ 
tion 21 (b) of the compensation law provides for 
the judicial review. The record reviewed is tjhat 
made before the deputy commissioner; Crowell v. 
Benson, 285 U. S. 22. In order for the lower cojurt 
to review the record before the deputy comnjiis- 
sioner, the plaintiff must have some basis for seek¬ 
ing injunctive relief. In the present case thbre 
was not any objection made by the employerjor 
carrier before the deputy commissioner, and no de- # 
fense was interposed that the claimant should hot 
receive compensation because he had not secured 
the employer’s consent to the so-called third party 
settlement hereinafter referred to. It was app^r- 
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ently conceded by all persons at the hearing before 
the deputy commissioner that Charles Parker was 
entitled to compensation, and counsel for the em¬ 
ployer and carrier evidently had not been in¬ 
structed to make any objections to the proceed¬ 
ings or award. The only matter possibly before 
the court is whether the amount of $2,000 collected 
by the Administrator of the decedent’s estate by 
a suit against the third party should have been 
allowed as an immediate credit against compensa¬ 
tion payments instead of having been credited by 
reducing the employer’s maximum liability un¬ 
der the compensation law. This question, it is 
contended, has not been properly presented for 
consideration. 

This Honorable Court in the case of Georgia 
Casualty Company v. Hoage, deputy commissioner, 
59 Fed. (2d) 870, held that a compensation case 
must be taken on the record as the court finds it, 
“and this involves our determining on the record 
before us whether the award made by the deputy 
commissioner was contrarv to law * * 

The same case holds in effect that an appellant can 
not raise a question on appeal that was not previ¬ 
ously asserted. This proposition is so generally 
% recognized as not to need further discussion. The 
following cases are cited, however, as directly in 
point: 

1 Southern Shipping Company v. Lawson, 
deputy commissioner, 5 Fed, Supp. 321; 

Adams v. Mills , 286 U. S. 397; 
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Aske v. W. E. Wood Company, 2271 N. W. 
722 (Mich. 1929) ; ! 

McPherson v. Henry Motor Sales\Corp., 
160 S. E. 283 (N. C. 1931) ; 

Baykov v. Crittall Casement Window 
Company, 239 N. W. 398 (Mich. 193l). 

Ail assignment of errors should state moije than 
merely that the lower court erred in dismissing the 

bill: Squires v. Foorman, 10 Cal. 298, 299. j 

! 

2. By reason of appellant’s position in a prior suit in this 
case, appellant is estopped to deny the liability of 
the employer to pay compensation to Charles Parker 


The appellant is faced with a dilemma j from 
which there is no escape and which is entirely of 
its own making. In the bill filed in Equity jCause 
No. 52618, which was the suit filed to ha^e the 
order for the payment of $1,000 into the truslf fund 

i 

set aside, the plaintiff said in effect: We d|o not 
have to pay $1,000 to the Treasurer of the United 
States according to the determination and {order 
filed by the deputy commissioner on February 20, 
1931, for the reason that there is a dependent who 
is entitled to receive compensation under the local 
compensation law, namely, Charles Parker, the 
father, whose claim has never been disputed by us, 
whose dependency we herein admit, and who has 
the benefit of the presumption in the Act in favor 
of his claim, which is “within the provisions of 
the Act.” j 

The trust fund in question, which is in the' cus¬ 
tody of the Treasurer of the United States,' was 
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established pursuant to the provisions of section 
44 (c) (1) of the compensation law quoted above. 
This fund was established to provide compensa¬ 
tion in addition to that payable by the employer 
when an injury causes only partial disability but 
such partial disability combined with a previous 
disability causes permanent total disability; and 
also to provide funds for maintenance of employ¬ 
ees undergoing vocational rehabilitation. The 
defendant Hoage in Equity cause No. 52018, was, 
of course, not interested in any attempt to defeat 
the dependent’s or alleged dependent’s claim for 
compensation, and if plaintiffs were willing to con¬ 
cede (as they did) that Charles Parker was the 
dependent father entitled to receive compensa¬ 
tion, the defendant Hoage was entirely willing that 
he should receive such compensation. The court 
below acceded to the admission (tacit, to say the 
least) of plaintiffs below that they had liability 
to a dependent father instead of to the special fund, 
entered a final decree enjoining the enforcement 
of the $1,000 payment, and stated therein as the 
reason for granting the injunction that “at the 
time (the determination was made) a claim for 
compensation under said Act was filed before the 
said defendant in the aforesaid case No. 1099-41, 


and at the time the award of the said Deputy was 
made on February 20,1931, the said claimant “had 

V 7 7 

a dependent living and being entitled to compen¬ 
sation as a dependent of the decedent, William 
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Parker.'' The court must have had solely in jmind 
the obligation of the employer or carrier to| pay 
compensation to the dependent father because it 
remanded the case to the deputy commissioned for 
further proceedings “upon the claim therein. 

In order that the court may conveniently have 


before it the exact admissions of the appellant,j and 
in order that the court may readily see the position 

which this appellant took, there is given belo\y an 

, 

excerpt from paragraph IV of the bill filed Mixrch 
19, 1931, in Equity No. 52618: 

That in their notice to the defendant of tpeir 
election to sue the third party the saidl de¬ 
pendent father and the administrator ofithe 
estate of decedent made claim for compen¬ 
sation for any deficiency between the amount 

•/ •/ 

that might be recovered from the said tlfird 
party, and the amount provided by the said 
Compensation Act. And thereafter the ^aid 
Silas Parker, Administrator of the estate of 
the said deceased employee, filed suit in jthe 
Supreme Court of the District of Coluifibia 
against the said Washington Railway ^nd 
Electric Company and P. T. McDermqtt, 
Inc., and a judgment was rendered in spid 
case for Two Thousand ($2,000.00) Dollprs, 
and the same was paid and satisfied on ijhe 
9th day of April 1930; that said suit filed by 
the Administrator aforesaid was to recover 
damages on account of the loss resulting to 
the said dependent father. That the spid 
Charles Parker, father of said deceased em¬ 
ployee, was a dependent of the said employee 
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at the time of his death within the meaning 
of the District of Columbia Compensation 
Act and filed claim as such with the defend¬ 
ant as hereinbefore set forth. 

***** 

The said Commissioner's statement in 
his finding of fact, “That one year having 
elapsed from the date of the death, and no 
claim having been filed in the office of the 
Deputy Commissioner*was absolutely 
without foundation, as there was a claim on 
file with him in the very compensation case 
Number 1099—11, in which he made this 
finding, and which claim was filed bv the 
Administrator of the deceased employee, 
and the said employee's dependent father, 
as will appear from a copy of said notice of 
election to sue hereto attached, marked 
plaintiff's Exhibit “B" and prayed to be 
read as a part hereof. The said claim was 
for compensation for anv deficiency for the 
amount so recovered against the third 
party, and the amount provided by the Act, 
and the dependency of the father upon the 
decedent employee was asserted in said 
claim and never disputed by the defendant . 
The said father was never called upon to 
prove his dependency although he had in 
writing filed with the Commissioner his 
claim of dependency, and no notice was ever 
given by the defendant to the said father, 
or these plaintiffs that the dependency was 
questioned, or that he was making any in¬ 
vestigation with respect to the same, and 


no notice of hearing was given to any of the 
interested parties, nor was any hearing 
held. Plaintiffs further aver that the said 
father was dependent upon the said de¬ 
ceased employee at the time of his death and 
was entitled to compensation under the Dis¬ 
trict of Columbia Compensation Act; that 
the said defendant made no investigation to 
determine whether or not the said father 
was dependent upon the deceased employee, 
and was in possession of no facts upon 
which to base a finding that said father was 
not dependent, and there was no evidence 
whatever adduced at a hearing or developed 
by investigation to overcome the presump¬ 
tion that the father’s claim teas within the 
provisions of the Act as provided in Sec¬ 
tion 1 20 (a), which reads as follows: [Em¬ 
phasis supplied.] j 

“Section 20. In any proceeding for|the 
enforcement of a claim for compensation 
under this Act it shall be presumed in the 
absence of substantial evidence to the don- 
trary (a) That the claim comes within the 
provisions of this Act.” 

In the bill (Equity No. 52618) the employer and 
carrier admit or allege (1) that the claimant, 
Charles Parker, made a claim for compensation, 
(2) that the estate of the deceased obtained a judg¬ 
ment against the third parties involved, in the 
amount $2,000, and the same was paid and satis¬ 
fied, (3) that Charles Parker was the dependent 
father of the said employee at the time of his dehth 


14 


within the meaning of the compensation law, (4) 
that the dependency as asserted in the claim was 
never disputed by the employer or carrier, (5) 
that Charles Parker was entitled to compensation 
under the local compensation law, and (6) that 
nothing had been adduced to overcome the pre¬ 
sumption that the father's claim comes within the 
provisions of the Act. 

In the bill (Equity No. 57241) filed subsequently 
on May 29, 1934, by the insurance carrier (the em¬ 
ployer was not named in the bill as a party plain¬ 
tiff), to swhich the present appeal relates, it was 
alleged that Charles Parker was the dependent 
father of the deceased employee; that the admin¬ 
istrator of the estate of the deceased employee filed 
suit in the Supreme Court of the District of Co¬ 
lumbia against the third parties and a judgment 
of $2,000 was paid and satisfied on April 0, 1930 ; 
that the'“compromise” with the third party was 
entered into without the written approval of the 
plaintiff; and that the method of crediting such 
sum was arbitrary (R. 2, 3, 4). 

There iis a general allegation in the bill that the 
findings of fact made by the deputy commissioner 
were not supported by the evidence; however, such 
an allegation is insufficient without specifically 
pointing! out in connection therewith the particu¬ 
lars in which plaintiff believes the findings of fact 
to be not supported by the evidence. The courts 
have uniformly required more than a general alle¬ 
gation of this nature; Perry v. United States 
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Employees' Compensation Commission, 27 Fpd. 
(2d) 144. 

As stated above, it was because of the allegaticj 
in effect proclaiming liability to Charles Parker 
for the payment of compensation under the lo^al 
compensation law that the lower court in Equjty 
No. 52618 set aside the $1,000 payment to the trdst 
fund. The following statement by the court sits 
at rest any question with respect to the liability jof 
the employer to pay compensation to Charles 
Parker. The matter was finally determined and 
should now be regarded by your honors as es 
judicata: 

The reason for the granting of said i| 11 - 
junction is the fact that the aforesaid awajrd 
was not made in accordance with law; thjat 
Section 44 of the “Longshoremen’s ahd 
Harborworkers’ Compensation Act” jin 
force and effect in the District of Columbia 
should not have been invoked or applied jin 
this case for the reason that at the time 
claim for compensation under said Act w 
filed before the said defendant in the afoij 
said case No. 1099-41, and at the time tj 
award of the said deputy was made on Fc 
ruary 20, 1931, the said claimant had a d]e- 
pendent living and being entitled to com¬ 
pensation as a dependent of the decedent, 
William Parker. j 

And it is further adjudged, ordered, a^d 
decreed that said case No. 1099-41 be and 
the same is hereby remanded to the de¬ 
fendant Deputy Commissioner for further 


a 

as 

e- 

le 

b- 
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proceedings upon the claim therein, not 
inconsistent with this decree (R. 36, 37). 

The appellant by attempting to escape the stat¬ 
utory liability to pay the sum of $1,000 assumed 
by its admissions the unequivocal position of hav¬ 
ing to pay compensation to the father of the de¬ 
ceased employee, and as that position was rec¬ 
ognized by the court below in its decree filed 
November 22, 1933, the appellant should not now 
be permitted to escape its admitted liability. It 
should be regarded as estopped to deny its 

liabilitv. 

%> 

The provision of the New York workmen’s com¬ 
pensation law upon which the Longshoremen’s Act 
was largely modelled, with respect to approval of 
settlements with third parties against whom suits 
have been instituted, is more rigid than the simi¬ 
lar provision of the local compensation law. Sec¬ 
tion 29 of the New York law provides that “A com¬ 
promise of any such cause of action by the em¬ 
ployee or his dependents at an amount less than 
the compensation provided for by this chapter 
shall be made only with the written approval of 
the commissioner, if the deficiency of compensa¬ 
tion would be payable from the state insurance 
fund, and otherwise with the written approval of 
the person, association, corporation, or insurance 
carrier liable to pay the same/’ There is no re¬ 
quirement in the local compensation law to the ef¬ 
fect that the insurance carrier must also approve 
such settlements. The New York courts appar- 



entlv have never strictly construed the abote pro¬ 
vision of the New York law as against an emjployee 
or his beneficiary, but have applied the doctrine of 
estoppel, contended for herein, whenever th<£ facts 
warrant such action. Note the following New 
York cases on this point: I 

A theatre employee was proceeding along 
the public street in the course of his cjaities. 
A taxicab struck him. He died of l}is in¬ 
juries. His widow, having elected tjo sue 
the taxicab company, agreed to compromise 
for $1,250. Her attorney wrote to the De¬ 
partment of Labor asking for its consent- to 
the settlement. The Chairman of the In¬ 
dustrial Board in turn wrote to the carrier 
asking what its intentions were relative to 
the compromise. Assuming that the i acci¬ 
dent had not arisen out of and in the c<j>urse 
of the employment because it had occurred 
in the street, the carrier replied: “Wejcon¬ 
sider that we are not an interested patty.” 
This the Board held to be a waiver of subro¬ 
gation rights. It awarded deficiency Com¬ 
pensation to the widow. Upon appealj the 
Attorney-General contended that the waiver 
finding was just because the carrier “cbuld 
not sit back and sav that thev were no| in- 

•/ V I 

terested in the case and at the same timd ob- 

L_ 

ject to the amount of the settlement.” [The 
appellate division and the Court of Appeals 
affirmed the award without opinion in eitjher 
court. * * * Clow v. Keith’s Fordl\am 

Theatre, 221 App. Div. 826; 247 N. Y. I^ep. 
583 (156 Special Bulletin 276). j 
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In the case of Beekman v. Brodic, 249 N. Y. 175,. 
a driver for an employer engaged in the trucking 
business fell and hurt his arm while getting on an 
elevator in a building belonging to a third party. 
The operator of the elevator caused the accident. 
When the injured employee told his employer of 
the accident, the employer disclaimed responsi¬ 
bility and advised the employee to settle his case 
with the third party. The New York Court of 
Appeals in a per curiam opinion held that: “The 
employer was estopped from asserting its rights 
under the provisions of the workmen’s compensa¬ 
tion law (Cons. Laws, eli. 67), section 29, relative 
to written consent when it disclaimed liabilitv and 
advised the employee to settle his case with the 
third party.*’ ! 


There was no suggestion or hint in the first bill 
of complaint tiled on March 19, 1931. that the 
father tea* not entitled to compensation because of 
his failure to secure the employer's written ap¬ 
proval of the so-called settlement , or even that such 
a defense was available to plaintiffs. The theory 
of the plaintiffs' bill on which relief was granted 
in that cause was that they did not have to pay 
the $1,000 into the special fund because they had 
a liability to pay compensation to the dependent 

father. Had thev stated that tliev would denv 

* * * 

the latter liabilitv on the ground of the alleged 
lack of such approval, the ground upon which the 
lower court acted in granting the relief which thev 
sought would not have existed. The appellant 
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having assumed unequivocally the position oi[ hav¬ 
ing to pay compensation to the father of tlje de¬ 
ceased employee should not now be permitted to 
change its theory and to take a wholly inconsistent 
position, particularly since there is no basis in 
the record for raising any issue. The appellant 
set its own course, a perilous one as it subsequently 
developed, and in an effort to avoid (as it thoiight) 
paying a lesser liability, because of the advanced 
age of Mr. Parker, is now caught on the horns of 


its own dilemma by the admitted liability to him. 
The appellant should not be permitted to retpeat, 
but should bear the consequences of its own 


inconsistent act. 

i 

It is an elementary principle that a party who 
has, with knowledge of the facts, assumed a (par¬ 
ticular position in judicial proceedings, and has 
succeeded in maintaining that position to his own 
profit, is estopped to assume a position inconsist¬ 
ent with the one previously asserted by him. This 
rule is cited in decisions by the Supreme Court 
and by the courts of practically every State in the 
land. It is stated in 21 Corpus Juris, pages 1222, 
1223, 1226, and 1228. 

In addition to the foregoing and as pointed j out 
above, the adjudication by the decree of November 
22,1933, should be regarded as finally adjudicating 


the right of the father to compensation, and I the 
doctrine of res judicata should be applied in {his 
case. There was no reason for the lower courj: to 
remand the case to the deputy commissioner in the 
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first proceeding except to make an award to the 
father on the basis of the admitted liability. Had 
there been any defense to such claim, as now 
claimed by the plaintiff, the award of $1,000 to 
the special fund would have been sustained. 

“Whdn a question is necessarily decided in 
effect though not in express terms between parties 
to the suit, they cannot raise the same question as 
between themselves in any other suit in any other 
form; 3 Atkins 626. This definition of Lord 
Hard wicke, in Gregory v. Moles worth, has been by 
some writers considered the best.” Bouvier's Law 
Dictionary, Rawle's Third Revision, Yol. 3, page 
2910. [Emphasis supplied.] 

Had the appellant had a valid defense to the 
father's claim, in all fairness to the lower court it 
should have advised the court that it had such de¬ 
fense and would rely upon it. Its failure to do so, 
it would iappear, may have misled the court in tak¬ 
ing the action which it took. 

3. There is no basis for the appellant’s contention that 
the employer had not approved the so-called third 
party settlement 

According to the record (R. 19) the suit prose¬ 
cuted bvi the administrator of the estate of the de- 
ceased employee against the third parties involved 
terminated by a judgment for $2,000 against the 
defendants. The appellant in both of its bills re¬ 
ferred to the amount thus recovered as a judg¬ 
ment. Before the said judgment was entered ap- 
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proval of the probate court was had (R. 20) , so 
that the suit against the third parties terminated 
as any other similar action at law. 

Appellees maintain among other things thkt in 
such a situation it was not necessary for Charles 
Parker to seek written approval of the judgijnent 
by an employer. There had already been wrjtten 
approval by the probate judge, and it must b^ as¬ 
sumed that the result accomplished was fair j and 
just. Moreover, it is respectfully pointed out that 
the suit against the third party was not brought 
in the name of the compensation beneficiary, 
Charles Parker, but was brought in the namt of 
the administrator of the estate of the deceased jem- 
ployee, and the judgment was obtained by sluch 
administrator. Section 33 (g) of the compensa¬ 
tion law relating to written approval applies only 
in a case where “the person entitled to compensa¬ 
tion or such representative” (legal representative 
of the deceased) compromises a case for an amount 
less than the compensation “to which such person 
or representative would be entitled to under this 
Act.” The beneficiary under the compensation 
law in the present case, Charles Parker, did not 
settle any case. Compensation to him, therefdre, 
would not be affected by any provision in section 
33 (g) of the compensation law. As the repre¬ 
sentative of the estate of the deceased employee 
has filed no claim on behalf of the estate (for com¬ 
pensation due prior to death), there is no ques¬ 
tion here presented whether any act of such rep^e- 
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sentative would prevent payment of compensation 
to him as representing the interest of the estate. 
Moreover, the approval requirement in section 33 
(g) applies obviously to third party suits termi¬ 
nating by compromises and not by judgments as 
in the present case. 

Aside from the foregoing, the record shows that 
the Griffith-Consumers Company did in fact ap¬ 
prove the so-called settlement made in this case, 
and that it was made with the full knowledge of 
the agents of the appellant herein, who were the 
ones who on April 30, 1930, advised the deputy 
commissioner in the premises and transmitted the 
written approval. 

On May 1, 1930, the deputy commissioner re¬ 
ceived g letter dated April 30, 1930, from Nichols 
Company, insurance adjustors, Washington, D. C., 
the agents of the appellant, reading as follows: 

Washington, D. C., 

April SO, 1930. 

Mr. R. J. Hoage, 

Deputy Commissioner, 

D. C. Workmen’s Compensation 
Com mission, 

Washington, D. C . 

Re: William Parker vs. Griffith Con¬ 
sumers Co. 

Dear Mr. Hoage: Referring to this case 
and in particular to our conversation of the 
3d instant in relation to same, advise for 
your information and file that the father 
and dependent of the deceased elected to 
pursue his common law remedies rather 


than to accept compensation. Attache^ you 
will find executed notice of election tc| sue 
form with notation of assured to the e|ftect 
that election meets with its approval.] 

For your further information, we advise 
that the District Supreme Court approved 
this settlement of $2,000, authorizing the ad¬ 
ministrator to effect such settlement. Sub¬ 
sequent to this, law suit was filed in] the 
District Supreme Court and a consent Ver¬ 
dict in the amount of $2,000 was taken. 
The number of this suit was 77977 and the 
$2,000 has been paid and the verdict has 
been entered 4 4 Settled and Satisfied/’ | 

All bills growing out of this case l^ave 
also been paid and our file is being clcjsed 
at this time which course we presume Ivou 
will also wish to follow. I 


With best wishes, we are i 

Verv truly vours, 

. •/ * 

Nicholas Company, i 
By (S.) V. A. Nichols. 

The letter quoted above was in the record before 
the deputy commissioner and included by refer¬ 
ence in the compensation order reviewed by ‘;he 
lower court, but bv inadvertence it was not in- 
eluded in the transcript of record in the present 
case. Its inclusion in this brief has been agreed 
to orally by counsel for the appellant. 

On April 9, 1930 (R. 19), the administrator Sof 
the estate of the deceased employee obtained a 
judgment against the third parties which was im¬ 
mediately satisfied. The letter from appellant’s 
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agents reporting the facts to the deputy commis¬ 
sioner quoted above is dated April 30, 1930. The 
record shows that counsel for the insurance car¬ 
rier herein, the third party, and the claimant went 
to the office of the deputy commissioner where ap¬ 
parently the matter of the settlement was dis¬ 
cussed (R. 16). 

Form DCCA-313, “Notice of election to sue”, 
which Charles Parker signed by his mark, accom¬ 
panied the letter quoted above. This form is con¬ 
tained in the record at page 34. It was also signed 
by Silas Parker, administrator of the estate of the 
deceased employee, and contains the following elec¬ 
tion and claim: “I, or the undersigned, hereby 
elect under section 33 of the Longshoremen’s and 
Harbor Workers’ Compensation Act to pursue my 
remedy against a third party, to wit; Washington 
Railway! and Electric Company, P. T. McDermott, 
but make claim for compensation for any de- 
ficiencv between the amount so recovered and the 
amount provided by the said Act, * * 

This paper also contains the following written 
statement of the employer in the hand writing of 
Charles II. St. John, Vice President: “This elec¬ 
tion meets with our approval", signed “Griffith- 
Consumers Company, by Charles H. St. John, 

v. p:\ 

Attention is again called to the fact that form 
DCCA-313, bearing the above written approval by 
the employer, was submitted to the deputy com¬ 
missioner with the letter of April 30, 1930, which 
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was after the so-called settlement of April 9, jL930, 
and since these papers came directly from appel¬ 
lant ’s own agent it was clearly established tha|t the 
employer without doubt had approved the so- 
called settlement of $2,000. Such approval ib all 
that is required under section 33 (g) of the (Com¬ 
pensation law, if required in this case. If the! ap¬ 
proval did not relate to the so-called settlement, 
then the agent of the appellant should have inj the 
letter of April 30, 1930, explained any other pos¬ 
sible purpose it may have had and called the plat¬ 
ter to the attention of the deputy commissioner. 
Moreover, the appellant failed to introduce pny 
evidence at the hearing before the deputy comrjnis- 
sioner on February 8, 1934, tending to show tjhat 
the said settlement had not been approved by the 
employer. The burden of explaining any other 
meaning of the notation clearly rested upon the em¬ 
ployer. Had the appellant raised the question be¬ 
fore the deputy commissioner which it raised (for 
the first time in the lower court, namely, about jthe 
so-called approval of the settlement, it should have 
introduced testimony of the employer or Mr. pt. 
John as to the meaning of the notation upon the 
election to sue form. It should he presumed, there¬ 
fore, that such proof if offered would have heen 
against its interests. Georgia Casualty Company 
v. Hoage, deputy commissioner, 59 Fed. (2d) 870 
(App. D. C.). j 

In its brief appellant states that the said nota¬ 
tion relates to the election to sue “form”, although 
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at the same time admits on page 6 that the stat¬ 
ute does not require the employer to consent to 
the filing of election to sue form as such election is 
an absolute right of the claimant. Appellant does 
not give any reason for the writing. 

Since written approval is required under the cir¬ 
cumstances indicated in section 33 (g), namely, 
where a compromise is made “by the person en¬ 
titled to compensation” with the third person in 
settlement of a damage claim, the only reasonable 
conclusion that can be drawn from the written no¬ 
tation of the employer is that he approved the so- 
called settlement in this case. The time element, 
the writing itself, the transmission of the paper 
to the deputy commissioner by the employer’s 
agent, and the failure to bring the employer be¬ 
fore the deputy commissioner to explain, if the 
settlement was not being approved, what was in 
fact being approved, make a clear showing, which 
was not rebutted, that the employer approved 
whatever action had been taken in this case, 
including the so-called settlement. 

The burden of proof rests upon an employer, 
after having laid a.proper basis for the issue 
(which did not occur in this case), to show as an 
affirmative defense the lack of the employer’s 
written approval. The nearest case in point is 
that of Burmester v. Be Lucia, 263 N. Y. 315, in 
which the court in effect stated that it is a matter 
of defense with proof to be established by the em¬ 
ployer that an employee had discontinued a third 
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party suit without the employer’s consent (wfhich 
resulted in loss of the employer’s right against the 
third party by reason of the bar of limitations). 
The following is quoted from the Burmester lease 
on the question of the burden of proof: 

The carrier’s attorney, with knowledge 
that the third party action had been dis¬ 
continued as between the parties, and jthat 
the time to commence a new action had] ex¬ 
pired, elected to defend upon the express 
ground that the accident did not happep in 
the course of claimant’s employment. |He 
participated in the hearing and crossfex- 
amined the claimant and caused him to Sub¬ 
mit to a physical examination by a doctor. 
Thereafter, the carrier sent a check to the 
claimant for the amomit of the award, jmt 
stopped payment on the check whenl it 
ascertained that an order of discontinuance 
had not been entered. It also sent noticg to 
the Compensation Bureau that the claim 
had been paid. 

It seems that there was a clear question 
of fact as to whether the carrier, with full 
knowledge of the defense on which it nbw 

. i 

seeks to rely, elected to proceed with the 
hearing upon an entirely different defense 
and whether, with knowledge of that known 
defense, it elected to waive it and put tjhe 
claimant to the trouble and expense of goi^Lg 
on with the hearing and undergoing a phys¬ 
ical examination by a physician. The car¬ 
rier could not with knowledge of one defence 
resist the claim upon another ground arid 
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upon failing to succeed upon that ground, 
avail itself of the defense which it knew 
about but failed to urge upon the hearing. 

Waiver of written approval has been upheld in 
New York in another case: Beckman v. Brodic, 
223 App. Riv. 204, 249 N. Y. 175: see also Ameri¬ 
can Lumbermen’s Mutual Casualty Company v. 
Lowe, 70 Fed. (2d) 616, invoking the doctrine of 
estoppel in a case under the Longshoremen’s Act 
because of the carrier's action. 

The following case is quoted from Special Bulle¬ 
tin 185 (New York Department of Labor), page 
438, illustrating that the courts of that State hold 
that an employer is not required to state categor¬ 
ically “We approve the compromise settlement." 
In that case all that was written was “We desire 


to withdraw any objections we have to this widow 
receiving compensation." (Compare this state¬ 
ment with record page 12 in the present case where 
the appellant's counsel was asked “Were you in¬ 
structed to make any objections to the proceed¬ 
ings?", and the answer was “No".) This case is 
also important to show the action of the industrial 
board in awarding $1,000 to the special fund be¬ 
cause of the alleged failure of the claimant to get 
written consent to the settlement, a situation paral¬ 
leling that in the present case from the standpoint 
of action to be taken if claim should fail. The 


court, in view of the failure to sustain the $1,000 
award, held that an award to the claimant should 
be made. In that case, it may be pointed out, there 
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was not a bill of complaint admitting under loath 
the obligation to pay the dependent as there Jis in 
the present case. The case is reported in the [Spe¬ 
cial Bulletin as follows: j 

i 

On September 23, 1932, a high tension 
wire killed Lee, a lineman employed b\| the 
city of Batavia. His widow, as adminis¬ 
tratrix, sued the Niagara, Loekport land 
Ontario Power Company, a third party re¬ 
sponsible for the accident, and compro¬ 
mised with it for $12,500. Her only child, 
a son over eighteen years of age, was en¬ 
titled to $8,333 of the amount and she to 
$4,167. The fee of their attorneys, jwas 
$3,125. At time of her husband’s deathlshe 
was fortv-three years old and his average 
weekly wage was $28.80. This indicates 
that deficiency compensation to her wcjuld 
be at the rate of $8.64 per week and, allow¬ 
ing the employer’s carrier credit for jthe 
$4,167 realized by her from the suit, wcjuld 
begin to be payable in 1943 when she should 
reach age fifty-four. At hearings nj)on 
her claim for the deficiency compensation,, 
her attorneys contended that the carrier, 
through the Superintendent of Claimsj in 
its Buffalo office, cooperated with them in 
the compromise, congratulated them upon 
its terms, and told them to consummate it. 
Certain letters of the Superintendent wfere 
in evidence. He denied that he had grvfen 
consent to the compromise, either written 
or oral, and that he had authority so to $o. 
On April 22, 1933, a referee held that the 
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widow was not entitled to deficiency com¬ 
pensation because she participated in a 
third party settlement prior to the filing of 
her claim without getting the written con¬ 
sent of either the employer or the carrier. 
There being no person entitled to compen¬ 
sation he awarded $1,000 to the special 
funds of section 15, subds. 8 and 9. There¬ 
after, on July 19, 1933, while the case was 
pending before the Industrial Board upon 
review, the carrier’s Superintendent of 
Claims at Buffalo wrote to the Chairman of 
the Board to sav: “We desire to withdraw 
any objections we have to this widow re¬ 
ceiving compensation.” On August 5, 1933, 
a member of the Board affirmed the award 
of $1,000. Upon appeal, the Appellate Divi¬ 
sion, without opinion, reversed the decision 
and remitted the matter to the Board for 
an award on the ground that the carrier con- 
sented to the settlement of the third party 
action orally and also in writing. Lee v. 
City of Batavia, 242 App. Div. 744. 

In the brief of appellant, page 9, appellant sets 
forth that in its equity suit it stated that “The 
said Charles Parker, father of deceased employee, 
was a dependent of the said employee at the time 
of his death.” The appellant should, however, 
have completed the sentence which includes the 
foregoing, as it contains the following additional 
language: “and was entitled to compensation 
under the District of Columbia Compensation Act” 
(R. 29). Appellant admits (Brief p. 10) that 
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under the language in the ease of Staten Island 
Rapid Transit Company v. Phoenix Indemnity 
Company, 281 U. S. 98, the insurance carrier must 
pay $1,000 to the Treasurer of the United States 
under section 44 of the Compensation Act, in any 
case where it has not been required to make pay¬ 
ment for the death of an employee because of other 
contingencies, but in an attempted explanation 
states that the Phoenix case was decided vfery 
shortly before appellant filed its bill in Equity No. 
52618 and that this decision was ‘‘contrary to ihe 


general impression of the law in this regard up! to 
that time of both Courts and Lawyers. v Appel¬ 
lant condemns the appellee for not advising tjhe 
lower court of this decision, so that the court midht 
under the Phoenix decision have affirmed the $1,000 
award (and incidentally have saved the carrier 
some money). In this respect the appellant's rea¬ 
soning is fallacious. So far as the rule applied in 
the Phoenix case being contrary to the general im¬ 
pression of the law is concerned, plaintiff to ac¬ 
quaint itself with the law, merely would have ffijd 
to turn to a few of the many New York cases, tl^e 
natural place to turn as our compensation law wqs 
largely adopted from the law of that State. A list 
of such cases is given below for convenient 
reference: 

Phoenix case, supra, 224 App. Div. (N. Y.b 
346, 251 N. Y. 127; I 

State Treasurer, ex reL, Cook v. West Side 
Trucking Company , 233 N. Y. 202 (iiji 
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which the court applied the doctrine of 
estoppel where insurance carrier sought 
to avoid $1,000 payment because at some 
future time a dependent might appear 
and an award could then be made if it saw 
fit to waive the bar of the statute for filing 
i claim. This position was not the position 
before the industrial board on the hearing 
! on the claim, and the Court of Appeals 
; applying estoppel held that carrier was 
i not in position to raise that question) ; 

W atkinson v. Hotel Pennsylvania, 195 App. 
Div. 624, 231 X. Y. 562; 

McNamara v. New York State Rys., 202 
App. Div. 768, 233 X. Y. 681; 

Feldman v. Feldman, 224 App. Div. 799; 

Gallagher v. Lincoln Engineer Corp., 222 
App. Div. 709; 

Travelers Insurance Co . v. Staten Island 
R. T. Co ., 134 Misc. (X. Y.) 6; 

Laird v. Sterling Oil Co., 207 App. Div. 
878; 

Breitinger v. Sens, 207 App. Div. 880; 

Travelers Insurance Co. v. Post & McCord, 
128 Misc. (X. Y.) 626; 

Segint v. Westchester County Park Com- 
' mission, 233 App. Div. 232; 

Chrystal v. V. S. Trucking Co., 250 X. Y. 
566. 

The decisions in the State of Xew York affecting 
the workmen's compensation law in the particular 
in which this court is interested should be regarded 
as of binding effect and should be followed, as the 
Supreme Court has held on several occasions in- 


volving statutes similarly adopted from New Ybrk. 
Metropolitan Railroad Company v. Moore, 121 
U. S. 558; Capital Traction Company v. Hof, |174 
U. S. 1. I 

The right to compensation under the statute is 
not a vested right accruing immediately to^ depend¬ 
ents, such as parents, by reason of the death ojf a 
workman; Wozneak v. Buffalo Gas Company, 175 
App. Div. 268; Casmey v. Parks' Sons, 229 N. Y. 
623; and Terry v. General Electric Company, ^32 
N. Y. 120. To be entitled to compensation a cMm 
must be filed under the statute and the right estab¬ 
lished by evidence of dependency, or by the Em¬ 
ployer’s admission. Compensation not being re¬ 
garded as a vested right, the mere fact tliat 
Parker’s father was in existence at time of 
Parker’s death did not of itself make such father 
a person “entitled” to compensation for deatjh; 
and the deputy commissioner’s action awarding 
$1,000 to the special fund was taken in contempla¬ 




tion of this principle. When the appellant, how¬ 


L 


ever, came in with its bill of complaint and ad¬ 
mitted the dependency of the father and that suffi¬ 
cient claim had been filed, and also admitted thixt 
the father was entitled to compensation under tljie 
Act, and that it did not dispute the claim, and thfjit 
the presumption in the Act should prevail, 6f 
course, it then made it unnecessary for the father 
to prove his claim. Moreover, the order of the 
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court directed the action to be taken by the deputy 
commissioner. 


It is respectfully called particularly to the 
Court's attention that the appellant's bill upon 
which this appeal is based does not allege that the 
so-called compromise was entered into without the 
ernployer’s ivrittcn approval as it now alleges in 
its brief . It merely alleges in paragraph VII that 
the “plaintiff" had not given written approval 
(R. 4). 1 The plaintiff was the insurance carrier . 
The law does not provide for written approval by 
an insurance carrier but only by the employer. 
For this reason alone, all of appellant's argument 
on this point fails. Compare: Globe Indemnity 
(’o. v. Atlantic Lighterage ('orp., 2 X. E. (2d) 640; 
271 X. Y. 234: Aetna v. Moses, 287 IT. S. 530. 


4. The recovery of $2,000 was properly charged against 
the gross liability of the employer 

The appellant admits that the appellee's award 
con forms entirely with the decision in the case of 
Jarka et ah v. Monahan , 62 Fed. (2d) 588. The 
Jarka decision arose under the same Act as that 
under consideration, namely, the Longshoremen’s 
Act, and the decision is by a United States Circuit 
Court bf Appeals. Being the decision of a court 
of equal rank, it should be highly persuasive. 

Appellant wants to take credit immediately of 
the $2,000 received by the administrator from the 
third party, instead of having its liability reduced 
from $7,500 to $5,500, in accordance with the rule 
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applied in the Jarka case. The dependent father 
in this case has not received one cent from appel¬ 
lant as workmen’s compensation on account of the 
death of his son, which occurred on December 3, 
1929. All that Charles Parker has received since 
1929 as the result of his son’s death was the sum 
of $968.13 (R. 23), his share of the proceeds of 
the third party recovery turned over to him by the 
decedent’s estate. Having failed to comply \4ith 
the order of the deputy commissioner awarding 
compensation, dated April 30, 1934 (R. 6), pnd 
having failed to get a stay of payments in the lo^ T er 
court, under the procedure in the statute, the appel¬ 
lant does not come into court with “clean hanps” 
with respect to the payment of compensation, i It 
is now actually in default in the sum of nearly 
$2,400. 4 

Section 33 (f) of the compensation law provides 
as follows: ~ 

(f) If the person entitled to compensa¬ 
tion, or the representative elects to recoyer 
damages against such third person and ndti- 
fies the commission of his election and in¬ 
stitutes proceedings within the period pre¬ 
scribed in section 13, the employer shall be 
required to pay as compensation under tfyis 
Act a sum equal to the excess of the amount 
which the commission determines is payable 
on account of such injury or death over tjie 
amount recovered against such third 
person. j 


i 
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Section 14 (b) provides as follows: 

(b) The first installment of compensa¬ 
tion shall become due on the fourteenth dav 
after the employer has knowledge of the 
injury or death, on which date all compensa¬ 
tion then due shall be paid. Thereafter 
compensation shall be paid in installments, 
semimonthly, except where the deputy com¬ 
missioner determines that payment in in¬ 
stallments should be made monthlv or at 
some other period. 

The court will note that under section 33 (f) the 
sum equal to the excess of the amount payable 
on account of injury or death over the amount 
recovered against a third person, which in the in¬ 
stant case is $7,500 less $2,000, or $5,500, is pay¬ 
able “as compensation under this Act." Section 
14 (b) quoted above provides how “compensation 
under this Act'’ shall be paid. The deputy com¬ 
missioner awarded compensation in accordance 
with that section in that he ordered the payment 
of compensation from the date of death of the 
employee, namely, December 13,1929, with accrued 
installments of compensation payable in one sum, 
and provided that future payments shall be made 
in installments of $7.21 per week payable every 
two weeks. Appellant wanted the $2,000 credited 
immediately on the accrued compensation from 
date of death rather than as against the “amount 
payable” on account of such death. The same con¬ 
tention, namely, that claimant should receive no 
compensation until after the accrued installments 
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equaled the amount of the third party recovery, 
was made in the Jarka case, supra, with respect to 
which the court said: 

Under section 33 (g), if a compromise 
with a third person responsible for the in¬ 
jury is made with the consent of the Em¬ 
ployer, and the amount received under si|ich 
compromise is less than the compensation 
to which the workman would be entitled 

: I 

under the act, “the employer shall be Re¬ 
quired to pay as compensation under this 
chapter a sum equal to the excess of t|he 
amount which the commission determines 
is payable on account of such injury jor 
death over the amount recovered agaiiist 
such third person.” (It is clear, we think, 
that there was an error in the reference |to 
a previous section in subdivision (g) of sec¬ 
tion 33. The reference obviously should 
have been to subdivision (f) and not sub¬ 
division (e). 

On application to the commission, tljie 
deputy commissioner made an award re¬ 
quiring the employer and insurance carrier 
to pay an additional sum of $2,250 in a lurrjp 
sum as a death benefit to the surviving wife 
and her minor children. From this awaijd 
the employer and insurance carrier ap¬ 
pealed, and it was set aside by the District 
Court (48 F. (2d) 283), on the ground thcjt 
there was no basis for making such ap 
award in a lump sum, and no evidence thdt 
the deputy commissioner, in making thje 
award, proceeded under section 14 (j), (3p 






38 


U. S. C .A., Sec. 914 (j)), which provides 
for an award of a lump sum under certain 
conditions to be found by the deputy com¬ 
missioner. The deputy commissioner after¬ 
ward made the award here involved of 
$2,000 payable in weekly payments of $9.45 
to the widow, and $2.70 weekly for the use 
of each of the minor children, or a total of 
$14.85, payments to date from December 7, 
il929, the date of the workman’s death. 

This in effect awards the maximum 
amount to which the widow and children 
were entitled under the act, viz, $7,500. 

No question is raised by the appellants 
as to the propriety of this award as to the 
amount or the manner of its payment. The 
sole issue here is, On what date shall the 
payments begin? The appellants contend 
that the amount recovered of a third person 
should be treated as compensation under the 
Act, and first applied in installments until 
used up, and then the payments under the 
Commissioner’s award should begin. Un¬ 
der this interpretation the widow and 
children would receive no benefit in this 
case under the award of the deputy com¬ 
missioner until 1936. 

But we find no basis in the act for such 
a construction. While section 14 (b), 
(33 USCA Sec. 914 (b)), provides that 
compensation paid by the employer shall be 
in semimonthly installments, unless other¬ 
wise determined by the Commission, the 
situation presented when a third person is 
responsible for the injury is not the same as 
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when an employer pays under the act. The 
injured workman, or, in case of his de^th, 
his representative, if the option under sec¬ 
tion 33 (a), (33 USCA Sec. 933 (a)) is ’ex¬ 
ercised, brings the action against the third 
person in his own right, as though no Com¬ 
pensation Act existed, and is entitled to jre- 
ceive whatever he or his representative rpay 
recover unconditioned by the act. 

But, when the amount recovered is less 
than the sum the workman, or, in case of 
death, his dependents, would be entitled to 
receive under the act, the employer must 
make up the difference. The act may be de¬ 
fective in not expressly providing how tlyis 
difference should be paid, whether in install¬ 
ments or in a lump sum; but section 33 (jf) 
provides that it shall be paid as “compensa¬ 
tion under this chapter,” and section 14 (Ip) 
provides how “compensation under thjis 
chapter” shall be paid. 

Reasons may be assigned why Congress, 
in case of recovery of a third person, should 
have made the installments of any additional 
sum which the employer is compelled to phy 
under section 33 (f) begin at a different daje 
than when the employer is required undqr 
section 14 (b) to pay the entire sum; blit 
Congress has failed to do so, and we see n’p 
good reason for holding that the District 
Court erred in affirming the award of the 
deputy commissioner directing the due datg 
of the installments to be computed from thjs 
date of death in accordance with sectioili 
14 (b). 
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That, owing to the lapse of time since the 
! workmen's death, the award will result in 
the dependents now receiving the entire 
amount in one payment, since all the install¬ 
ments are now due, is not a sufficient reason 
'for adopting a date for beginning the weekly 
payments other than the only one provided 
in the act. A fair construction of the act 
in case of weekly payments would require 
the first installment to be due on the seventh 
day after death, or after the employee has 
knowledge of the injury. 

Certainly any possible detriment to a 
1 widow and minors in having the award all 
at one time if there be anv resulting detri- 
ment, or any possible advantage to the em¬ 
ployer in having the payments of the install¬ 
ments projected a long time into the future, 
on the ground that her death or remarriage 
would lessen the amount the employer would 
have to pay, is not a sufficient reason for 
adopting any other time for the beginning 
of the payments of compensation than the 

one fixed in the act. That it mav result in 

•/ 

the dependents receiving the compensation 
in a single payment is for the future con¬ 
sideration of Congress, if it is a defect in 
the act. Compensation Acts are for the ben¬ 
efit of the employee and his dependents, and 

are to be construed liberally in their favor. 

* 

We think the construction contended for by 
the appellants would not be favorable to 
these dependents. 
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CONCLUSION 


The employer and insurance carrier in jthe 
present case admit that William Parker’s death 
arose out of and occurred in the course of his 
employment. In view thereof under the facts in 
this case the employer became liable either (1)| to 
pay compensation to the dependent father, or |(2) 
to pay $1,000 into the special fund under section 
44 (c) (1) of the compensation law. The plain¬ 
tiff successfully avoided the payment of $1,000 into 
the special fund by the injunction of the lower 
court on the ground of its liability to pay cqm- 
pensation, and it now assumes the anomalous ^nd 
inconsistent position of attempting to avoid pay¬ 
ment of compensation to the dependent father, not¬ 
withstanding that it admitted in the bill filed I in 
Equity 52618 the dependency of the father, his 
claim for compensation, and that he is entitled to 
compensation under the law. It should not pe 
permitted now to evade its admitted liability under 
the compensation law. If no other reason ap¬ 
peared in the record, or in the argument mac|e, 
the doctrine of estoppel alone should operate to 
prevent such evasion. 

The employer consented to the so-called settle¬ 
ment in this case by the written notation of its 
Vice President, transmitted to the deputy com¬ 
missioner within about twenty days after the 
judgment was satisfied. The employer was not 
called to qualify or deny the written approval 
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which under the statute is required only of com¬ 
promise settlements. 

The decision in the Jarka case, supra, makes the 
burden of this Honorable Court very light in its 

%j o 

consideration of the correctness of the action of 
the deputy commissioner in crediting the gross 
recovery in this case. Plaintiff has not cited a 
single case showing that the Jarka decision does 
not state the law. 

The appellees respectfully contend that the 
lower court was correct in dismissing the bill of 
complaint, and its action in this respect should be 
sustained with costs to appellees. 
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